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OPINIONS 


OF 


HON. HOMER CUMMINGS, OF CONNECTICUT 


APPOINTED MARCH 4, 1933 


AVAILABILITY TO STATE AUTHORITIES OF INFORMATION 
FURNISHED SOCIAL SECURITY BOARD BY EMPLOYEES 
SUBJECT TO SOCIAL SECURITY ACT 


The Social Security Board may make available to State unemploy- 
ment compensation authorities information received from employees 
on Form SS-5 regarding name, address, age, sex, color, etc. 

Sec. 3167 R. S., as amended, relating to income tax returns, is not 
applicable here. 

Marc 8, 1937.1 

The PRESIDENT. 


My Dear Mr. Presipent: On February 27, 1937, you trans- 
mitted to me a letter from the Chairman of the Social Se- 
curity Board and requested that if I saw no objection I 
render an opinion upon the question presented therein. 

With his letter the Chairman of the Social Security Board 
submits a specimen of Treasury Form SS-5, and in the 
letter he states that “The Board is now receiving urgent re- 
quests from State unemployment compensation authorities 
asking that it furnish them with the information contained 
in Forms * * * §S-5.” The Chairman further states 
that “The Board feels that this information is required by 
the States in the administration of their unemployment com- 
pensation laws and wishes to comply with their requests, 
subject to certain safeguards against misuse of the informa- 
tion.” The safeguards to be so employed are outlined in the 
letter. 

The question presented is whether the Social Security 
Board may make available to State unemployment compen- 
sation authorities, subject to the safeguards set forth in the 
Chairman’s letter, the information received upon said Form 
SS-5. My answer to that question is in the affirmative. 


1 Opinions Oct. 14, 1933, and Mar. 6, 1936, post, pp. 541, 547. 
(1) 


2 Information Furnished Social Secunty Board 


Form SS-—5 is a form prescribed by the Treasury Depart- 
ment, under the authority of title VIII of the Social Secu- 
rity Act (49 Stat. 636), for use by employees subject to the 
provisions of that act in applying for account numbers. 
The form provides for the furnishing by the employee of his 
full name and address, his age and the date and place of 
his birth, the full name of his father and mother, and the 
business name and address of his present employer. It also 
provides for the furnishing of information as to the sex and 
color of the employee. 

It seems clear that there can be no objection to the Board’s 
furnishing the information requested unless it is prohibited 
from so doing by some statute or statutes. I find no such 
prohibiting statutes and none has been called to my 
attention. 

It has been suggested that section 3167 of the Revised 
Statutes, as amended (U.S. C., title 18, sec. 216), is such 
a prohibiting statute, but I do not so construe that section. 
Insofar as here pertinent, it relates only to income tax 
returns; and Form SS-5, when filled out and filed by an em- 
ployee, is not an income tax return. Moreover, it is a penal 
statute and must be construed strictly. Its evident purpose 
is to prohibit the divulging of information connected with 
a taxpayer’s private business and affairs, which information 
the taxpayer is required to furnish on his income tax returns, 
and the divulging of which might be a source of annoyance, 
embarrassment, or injury to the taxpayer. 

It is true that Form SS-5 gives a source of the employee’s 
income—the name and address of his present employer—and 
that this information must also be given in a return filed 
by the employer in connection with the income tax imposed 
upon the employee by section 801 of the act. It can hardly 
be contended, however, that the divulging of information 
obtained from sources other than an income tax return 
and which is already generally known—such as the informa- 
tion furnished on Form SS-5—would be a violation of the 
criminal provisions of the statute, even though such informa- 
tion might also be contained in an income tax return. 

Respectfully, 
HOMER CUMMINGS. 
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EFFECT OF RECONVEYANCE TO UNITED STATES OF POR- 
TION OF LAND GRANTED TO STATE OF IOWA 


A condition subsequent may be waived by the grantor, by acts as 
well as by express release. 

A grantor participating in a breach of condition, or rendering compli- 
ance impossible, cannot take advantage of the breach. 

The United States granted to the State of Iowa certain land com- 
prising a part of the Upper Mississippi River Wild Life and Fish 
Refuge upon certain conditions and limitations, one of which is that 
“In the event the State shall fail to maintain the aforesaid granted 
land as a State park under the conditions and limitations herein 
prescribed, or upon abandonment of the park by the State, said 
land and all improvements thereon shall revert to the United 
States.” 

Held: Reeonveyance by the State of Iowa of a portion of such 
land for use in carrying out an authorized river and harbor project 
did not violate the conditions and limitations imposed by said act 
and did not affect the interest of the State in the remainder of 
the land. 


MarcuH 24, 1987. 
The SECRETARY OF WAR. ; 


My Dear Mr. Secretary: Reference is made to your 
letter of October 10, 1936, in which you request my opinion 
upon the question hereinafter stated. 

By act of June 4, 1936, 49 Stat. 1464, the United States 
granted to the State of Iowa certain land comprising a part 
of the Upper Mississippi River Wild Life and Fish Refuge 
in Clayton County, Iowa, for State park purposes. The 
grant was made upon certain conditions and limitations, 
which are expressed in the act as follows (p. 1471): 

“The State shall improve and maintain the said land for 
such purpose, and not otherwise, and shall provide ade- 
quate conveniences for the public. No fee or other charge 
shall ever be imposed or exacted for admission of the pub- 
lic to the park or for use and enjoyment of the park by the 
public under such reasonable regulations as may be pre- 
scribed by the State or its authorized officials. The State 
shall sedulously safeguard the wildlife in the park from 
molestation and destruction, and shall do everything reason- 
ably necessary to safeguard the park from injury by fire, 
or otherwise, and shall preserve the timber and other natural 





4 Reconveyance to United States 


growth in the park from depredation and destruction. Jn 
the event the State shall fal to maintain the aforesaid 
granted land as a State park under the conditions and 
limitations herein prescribed, or upon abandonment of the 
park by the State, said land and all improvements thereon 
shall revert to the United States.” [Italics supplied. | 

The War Department has found that a portion of this 
land, 77.7 acres, is necessary for use in carrying out a river 
and harbor project, referred to as Lock and Dam No, 10, 
Mississippi River. The State of Iowa is willing to reconvey 
this portion of the land to the United States, provided that 
in my opinion such reconveyance will not constitute an 
abandonment by the State of the rest of the land within 
the meaning of the reverter clause of the granting act. 
You request my opinion accordingly. 

By act of April 24, 1888, c. 194, 25 Stat. 94 (U. S. C.,, 
title 38, sec. 591), it is provided as follows: 

“Be zt enacted by the Senate and House of Representa- 
tives of the United States of America in Congress 
assembled, That the Secretary of War may cause proceed- 
ings to be instituted, in the name of the United States, in 
any court having jurisdiction of such proceedings, for the 
acquirement by condemnation of any land, right of way, 
or material needed to enable him to maintain, operate or 
prosecute works for the improvement of rivers and harbors 
for which provision has been made by law; such proceed- 
ings to be prosecuted in accordance with the laws relating 
to suits for the condemnation of property of the States 
wherein the proceedings may be instituted: Provided, how- 
ever, That when the owner of such land, right of way, or 
material shall fix a price for the same, which in the opinion 
of the Secretary of War, shall be reasonable, he may pur- 
chase the same at such price without further delay : And 
provided further, That the Secretary of War is hereby 
authorized to accept donations of lands or materials re- 
quired for the maintenance or prosecution of such works.” 

It is apparent that the Congress has by this statute fully 
empowered the Secretary of War to acquire by condemna- 
tion, purchase, or gift, lands required for river and harbor 
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projects which have been authorized by law. From the 
facts recited in the opinion of your Judge Advocate Gen- 
eral it appears that the project here involved, along with 
numerous other projects, is specifically authorized by the 
River and Harbor Act of August 30, 1935 (49 Stat. 1028, 
1034). There is nothing in the act of June 4, 1936, to 
indicate an intention on the part of the Congress to deprive 
the Secretary of War of authority to reacquire on behalf 
of the United States, under the act of April 24, 1888, the 
granted lands if such lands should be found necessary for’ 
an improvement such as that authorized under the act of 
August 380, 1935. It is to be noted, also, that this land, in 
large part at least, was originally acquired by the United 
States by gift to form a part of the wildlife and fish 
refuge established pursuant to the Upper Mississippi River 
Wild Life and Fish Refuge Act of June 7, 1924 (43 Stat. 
650), section 18 of which provides: 

“Nothing in this Act shall be construed as exempting any 
portion of the Mississippi River from the provisions of Fed- 
eral laws for the improvement, preservation, and protection 
of navigable waters, nor as authorizing any interference 
with the operations of the War Department in carrying 
out any project now or hereafter adopted for the improve- 
ment of said river.” | | 

From the foregoing it would seem clear that you are 
authorized to reacquire the land for the United States 
under the act of April 24, 1888, for the purpose indicated. 

The act of June 4, 1936, provides that the land “is hereby 
granted to the State of Iowa, upon the conditions and limi- 
tations hereinafter expressed * * *”. The effect of the 
grant is to convey to the State of Iowa a fee simple title to 
the land subject to a condition subsequent, breach of which 
can be taken advantage of only by the United States. 
Schulenberg v. Harriman, 21 Wall. 44. Under the terms 
of the grant the land may revert to the United States only 
in case the State shall fail to maintain the land as a State 
park under the conditions prescribed or shall abandon the 
park. The question, then, is whether a reconveyance of 
a part of the land by the State to the United States would 
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be a breach of the conditions imposed by the statute. In 
my opinion the answer is in the negative. 

A condition subsequent may be waived by the grantor, 
and waiver may be accomplished by acts as well as by ex- 
press release. In Bazn v. Parker, 77 Ark. 168, 90 S. W. 
1000, it 1s stated: “A condition may be waived by acts as 
well as by express release. Any acts on the part of the 
grantor which are inconsistent with a claim of forfeiture 
are evidence of a waiver of the condition”. See also 
Hannah v. Culpepper, 213 Ala. 319, 104 So. 751, and 
First Presbyterian Church of Beaufort v. Elliott, 65 8S. C. 
251, 438 S. E. 674. Likewise, a grantor who has partici- 
pated in or invited a breach of condition, or who has made 
compliance with the condition impossible, cannot thereafter 
take advantage of the breach of the condition or of non- 
compliance therewith. In First Presbyterian Church of 
Beaufort vy. Elliott, supra, the grantor conveyed land to a 
church upon condition that the church should not permit 
the property to be used for other than church purposes. 
Subsequently the grantee church allowed the grantor to use 
a portion of the property for other than church purposes, 
and it was held that the fact that the grantee permitted the 
grantor to use the property inconsistently with the condi- 
tion could not be set up by the grantor as a breach justify- 
ing re-entry. In Wilshire Owl Co. v. Star Petroleum Co., 
93 Cal. App. 437, 269 Pac. 722, a common grantor conveyed 
lots in a certain tract of land upon condition that the land 
should revert to him if used for oil development purposes. 
Thereafter he granted oil leases upon other lots in the 
tract and solicited other lot owners in the tract to join in 
such leases. The plaintiff purchased from the common 
grantor the reversionary interest in one of the lots and then 
sued for possession of the lot, claiming a forfeiture for 
breach of the condition in the deed. It was held that by 
reason of these acts of the common grantor and the other 
lot owners, which changed the character of the use of the 
land in the tract from residential to oil development, the 
plaintiff was not entitled to forfeiture for breach of the © 
condition by the purchaser, who originally entered on the 
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premises in good faith and built a residence thereon in 
conformity with the restrictions contained in the deed. See 
also Lewis v. Lewis, 74 Conn. 630, 51 Atl. 854, and Elkhart 
Car Works Co. v. Ellis, 118 Ind. 215, 15 N. E. 249. 

The instant situation is that the United States requests 
that a portion of the land be reconveyed to it for its own 
benefit. Under these circumstances there would seem to 
be no doubt that if the State of Iowa makes reconveyance 
of a portion of the land as requested, the United States may 
not thereafter claim a forfeiture of the remaining portion 
upon the ground that the reconveyance is a breach of the 
conditions imposed by the grant. It could not be heard to 
assert a forfeiture for such reason. 

It is, therefore, my opinion that the contemplated recon- 
veyance by the State of Iowa would not violate the con- 
ditions and limitations imposed by the act of June 4, 1936, 
and would not affect the interest of the State in the remain- 
ing portion of the land. 

I may add that there would seem to be no objection to 
expressly providing in the deed, if the reconveyance is made, 
that reconveyance of the portion involved shall not consti- 
tute any breach with respect to that portion of the land 
not reconveyed of the conditions recited in the grant, and 
shall not affect the title of the State of [owa thereto. 

Respectfully, 


HOMER CUMMINGS. 


WITHHOLDING PAY OF ARMY OFFICERS TO SATISFY 
INDEBTEDNESS TO THE UNITED STATES 


The phrase “shall have been,” in a statute, will be given its gram- 
matical meaning as referring to an event to be completed in the 
future unless circumstances require both retrospective and pros- 
pective effect, 

When a statute deals solely with matters of procedure, the presump- 
tion against retrospective operation is frequently not applied, 

The act of May 26, 1986, 49 Stat. 1374, does not permit the withholding 
of compensation on account of a payment disallowed by the Gen- 
eral Accounting Office prior to passage of the act. 
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Marcu 24, 1937. 
The Secrerary or War. 

My Dear Mr. Secretary: Under date of November 13, 
1936, you requested my opinion as to whether the pay of an 
Army officer may be withheld under the act of May 26, 
1936, c. 452, 49 Stat. 1874, to satisfy an indebtedness to the 
Government arising from an unauthorized payment made 
to the officer, and disallowed by the General Accounting 
Office, prior to the passage of the act. 

The statute reads as follows: 

“That hereafter, whenever upon the statement of the 
account of any disbursing officer of the United States in the 
General Accounting Office credit shall have been disallowed 
for any payment to any person in the executive branch of 
the Government, otherwise entitled to compensation from 
the United States or from any agency or instrumentality 
thereof, such compensation of the payee may be withheld 
until full reimbursement has been accomplished under such 
regulations as may be prescribed by the head of the de- 
partment, branch, or independent establishment (including — 
corporations) under which such payee is entitled to receive 
compensation * * *,” . [Italics supplied. ] 

The statute thus authorizes the withholding of compensa- 
tion payable to any person in the executive branch of the 
Government whenever, upon the statement of the account 
of a Government disbursing officer in the General Account- 
ing Office, credit for any payment to such person “shall have 
been disallowed.” ‘The question presented turns upon the 
meaning of the quoted words. 

The general rule seems to be that the words “shall have 
been” when used in a statute will be construed in accordance 
with their grammatical meaning, that is, as referring to an 
event to be completed in the future, unless other provisions 
of the statute, its purpose, or other circumstances evidence 
a legislative intent to give these words a retrospective as 
well as a prospective effect. In Seale v. Balsdon, 51 Cal. 
App. 677, 680-681, the court said: “The words ‘shall have 
been,’ grammatically construed, relate to the future perfect 
tense, something which is to be done and perfected after 
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the date of the enactment of the law in question.” Other 
cases in which the grammatical meaning was held con- 
trolling are State v. City of Newark, 40 N. J. L. 92; Dewart 
v. Purdy, 29 Pa. 118; Whedon v. Gorham, 88 Conn. 408. 
But where the Courts have concluded that the legislature 
intended to embrace events prior to the enactment of the 
statute, the future perfect tense has been held to have both 
a retrospective and prospective application. Morris v. Sul- 
lean, 47 Conn. 474; Clark v. Kansas City, etc., Railroad 
Co., 219 Mo. 524; People ew rel. Eckerson v. Board of Edu- 
cation, 126 App. Div. (N. Y.) 414, 110 N. Y. 8S. 769. 

The rule to be followed in determining whether a statute 
shall be construed to have a retroactive effect is stated in 
U.S. Fidelity Co. v. Struthers Wells Co., 209 U.S. 306, 314, 
as follows: 

“The presumption is very strong that a statute was not 
meant to act retrospectively, and it ought never to receive 
such a construction if it is susceptible of any other. It 
ought not to receive such a construction unless the words 
used are so clear, strong and imperative that no other 
meaning can be annexed to them or unless the intention of 
the legislature cannot be otherwise satisfied.” 

This general rule is frequently, and perhaps ordinarily, 
not applied when the statute deals solely with matters of 
procedure. (See the Struthers Wells case, at p, 316.) The 
considerations to be taken into account in determining 
whether or not a statute falls within this exception to the 
general rule are stated in Sutherland on Statutory Construc- 
tion, 2nd Ed., pp. 1227-1228: 

“Every case must to a considerable extent depend on its 
own circumstances. (General words in remedial statutes 
may be applied to past transactions and pending cases, 
according to all indications of legislative intent, and this 
may be greatly influenced by considerations of convenience, 
reasonableness and justice.” 

It will be noted that the Hicslinwances which give occa- 
sion for the withholding of compensation are ew parte 
determinations made by an administrative officer in the 
settlement of the accounts of Government disbursing officers 
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and that the effect of such determinations, when followed 
by the withholding of compensation, 1s to compel the person 
whose compensation has been withheld, either to lose the 
amount withheld or sue the United States for the recovery 
thereof. In such a suit the claimant must affirmatively 
establish the invalidity of the determination made by the 
General Accounting Office. This forces the claimant. to de- 
termine whether the amount which may be recovered by 
such litigation is sufficient to warrant the expense of the 
litigation. The statute likewise has the effect of removing 
the presumption of validity which might be reasonably re- 
garded as attaching to a payment duly approved by an 
authorized Government disbursing officer. It is because of 
such considerations that the courts, in construing statutes 
which were alleged to authorize the withholding of com- 
pensation on account of payments which Government ac- 
counting officers had determined to be erroneous, have 
consistently given these statutes a strict construction. Smith 
v. Jackson, 241 Fed. 747, affirmed 246 U. S. 388; McCarl v. 
Cox, 8 F. (2d) 669; McCarl v. Pence, 18 F. (2d) 809. In 
McCart v. Cow, the court said (p. 671) : 

“It would require very specific provision to convince us 
that Congress intended to clothe an accounting officer with 
power to withhold in whole or in part the salary of an officer 
of the Navy, appropriated for by it, as a set-off against a 
sum found by that accounting officer to be due the Govern- 
ment because of alleged overpayments in allowances 
regularly made to and received by that officer in good 
faith * * * 

“It is obvious that to require an officer to sue the United 
States, in such circumstances, would impose upon him the 
burden of proving a negative, or that he was not indebted 
to the United States, instead of compelling the Government 
to assume the burden rightfully upon it of establishing its 
contentions by affirmative proof.” 

Irrespective, therefore, of whether the present statute is 
to be regarded as one relating solely to a procedural remedy, 
as distinguished from one affecting substantive rights, it 
unquestionably is one which existing judicial decisions in- 
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dicate should be strictly construed. Under these circum- 
stances, it would, in my opinion, fall within the general 
rule that a statute is not to be given a retroactive effect 
unless its terms clearly so require. Not only do the words 
of the act of May 26, 1936, not so require, but if its lan- 
guage is given its ordinary grammatical meaning, it has 
merely a prospective application. 

This conclusion is to some extent supported by the use 
of the word “hereafter” at the beginning of the statute. 
Obviously there could be no withholding under the terms 
ct the statute until after its enactment, in other words, 
hereafter, and this word may be deemed surplusage if it 
refers only to the withholding of compensation. If the 
word is to be given any significance, therefore, it must be 
construed as qualifying the disallowances which are the 
occasion for the withholding of compensation no less than 
the withholding itself. 

I therefore conclude that the act does not permit the 
withholding of compensation on account of a payment as 
to which the General Accounting Office, in its statement of 
the account of a disbursing officer, disallowed a credit prior 
to the passage of the act. 

Respectfully, 
HOMER CUMMINGS. 





RENDITION OF OPINIONS ON CONSTITUTIONALITY OF STAT- 
UTES—FEDERAL HOME LOAN BANK ACT 


The head of a department is under no duty to question or to inquire 
into the constitutional power of the Congress, 

There can rarely be proper occasion for the rendition of an opinion 
by the Attorney General upon tho constitutionality of a measure 
after it has become law, and it is not within the province of the 
Attorney General to declare an act of the Congress unconstitu- 
tional—at least where it does not involve conflict between the pre- 
rogatives of the legislative and executive departments. 

It is not within the scope of the Attorney General’s duty to render 
opinions for the guidance of private persons who engage in transac- 
tions with the United States. 

Suggested that the instant request for an opinion as to the constitu- 
tionality of the creation of the Federal homeé-loan banks under the 
Federal Home Loan Bank Act be withdrawn. 


12 Constitutionality of Statutes 


Marcu 26, 1937. 
The PRESIDENT. 

My Dear Mr, Presiwent: In response to a request from 
the Federal Home Loan Bank Board that you obtain my 
Opinion on “the constitutionality of the creation of the Fed- 
eral home-loan banks under the Federal Home Loan Bank 
Act” (July 22, 1982, c. 522, 47 Stat. 725; U.S. C., title 12, 
secs, 1421 et seq.) you submitted the matter to me, and 
suggested that, if I knew of no objection, I comply with 
the request. I expressed reluctance to do so because of a 
well-settled practice to which I shall hereafter refer at 
greater length and which, it seemed to me, ought not to be 
abandoned. Thereafter, with your letter of January 5, 1937, 
you transmitted to me a letter addressed to you by the Chair- 
man of the Board under date of December 31, 1936, resub- 
mitting the question for further examination. 

Save in exceptional cases it has been the practice of At- 
torneys General to refrain from rendering opinions as to 
the constitutionality of enactments of the Congress after 
their approval or disapproval by the President. While the 
bill which became the Federal Home Loan Bank Act was 
awaiting executive action, my predecessor was asked to let 
the President know whether, in his judgment, there were 
any objections to its approval. Under the established prac- 
tice my predecessor’s report is not available to the public, 
but I think I may say, subject to your approval, that it sug- 
gested no constitutional or other objection to the bill—nor 
do I find any. | 

I think I should take this occasion, however, to stress 
the soundness of the rule which I have mentioned and the 
grave objections to the rendition of opinions by the Attorney 
General upon requests from the heads of the Federal De. 
partments and independent establishments concerning the 
constitutionality of laws they have been appointed to admin- 
ister. There is no warrant for such requests as the pre- 
sumption of validity is binding upon them and they must 
act accordingly. 

In my opinion of August 16, 1935 (38 Op. 252, 253), to the 
Secretary of the Treasury, concerning the duty of disburs- 
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ing officers to make the payments required by the Agricul- 
tural Adjustment Act (48 Stat. 31), I said: 


“Ordinarily, I think, it does not lie within the province of 
a ministerial officer to question the validity of a statute 
which, insofar as he is concerned, merely imposes upon 
him a proper duty and has no bearing upon his constitu- 
tional rights. As stated by the Supreme Court in Azkins 
v. Kingsbury, 247 U. S. 484, 489, ‘he who would successfully 
assail a law as unconstitutional must come showing that the 
feature of the act complained of operates to deprive him of 
some constitutional right.’ It is not sufficient that the stat- 
ute may adversely affect the rights of others; and it can 
make no difference that others who claim to be injured are 
assailing its constitutionality.” 

See also Smith v. Indiana, 191 U. S. 188, 148; Columbus & 
Greenville Ry. vy. Miller, 283 U.S. 96, 99. 

The head of a department is under no duty to question 
or to inquire into the constitutional power of the Congress 
(86 Op. 21, 25). Such matters arise in the Congress, or 
with the President, and are not “questions of law arising 
in the administration of his department,” within the con- 
templation of the statute under which the heads of the 
departments are authorized to require my opinion (U.S. C., 
title 5, sec. 304). This provision has been long construed 
as limiting the scope of opinions to specific cases, actually 
arising, in which the head of a department is authorized 
to make some determination, or to take some action, in con- 
nection with which some guidance is required.’ 

Assuming, therefore, that in the administrative branch 
of the Government only the President ordinarily can have 

120 Op. 463, 464; 32 Op. 531, 536. 

The Attorneys General have at times had occasion to declare their in- 
ability under the statutes to render opinions for the guidance of the Congress. 
36 Op. 532, and other opinions therein cited. (A comprehensive list of such 
opinions appears in the Congressional Record of March 26, 1936, v. 80, p. 
4370). In 36 Op. 21, 25, my predecessor had occasion to point out that ques- 
tions concerning the constitutionality of contemplated legislation do not arise 
in the department which would administer the statute, if enacted. In one 
instance the Congress, recognizing these statutory limitations, specifically 
. “authorized and directed” the Attorney General to render to the Secretary of 
War an opinion involving the constitutional power of the Congress in connec- 


tion with certain contemplated legislation, and required the Secretary of War 
to transmit the opinion to the Congress. 25 Op. 195. 
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proper interest in questioning the validity of a measure 
passed by the Congress, and that such interest ceases when 
he has expressed his approval or disapproval, it necessarily 
follows that there rarely can be proper occasion for the 
rendition of an opinion by the Attorney General upon its 
constitutionality after it has become law. 

Necessarily when the Attorney General, at the request of 
the President, is considering pending legislation, he must 
often point out doubts and uncertainties of varying de- 
grees of merit and must deal with the matter in a practical 
and, at times, argumentative fashion. Since such opinions 
are merely for the assistance of the President and are ordi- 
narily regarded as confidential,? the Attorney General may 
state his views fully and freely, with advantage to the 
President and without embarrassment to any one. To il- 
lustrate the manner of treatment sometimes required, I quote 
below from two unpublished opinions rendered during a 
former administration on proposed legislation, connected in 
no way with the legislation which has drawn forth this 
letter. 

(A) “The question is one which has been debated back 
and forth by lawyers, legislators and writers on constitu- 
tional law * * *, Substantial arguments have been 
adduced on both sides of the question. The strict construc- 
tionists take the view that Congress has not the power and 
those inclined to more liberal views reach the opposite con- 
clusion * * *, It is one of those questions where a little 
statesmanship must be added to legal arguments to reach a 
sound conclusion. * * * Practical considerations lead to 
the conclusion that the liberal view, sustaining the power, 
should be adopted. * * * I do not believe the Congress 
would pay any attention to an opinion of an Attorney Gen- 
eral to the effect that the power does not exist.” 

(B) “In my judgment it would not be wise to base ob- 
jection to this measure on constitutional grounds. * * * 
This measure falls into a class with innumerable others that 
“SA umber oF such opinions have been published. 5 Op. 254, 259; 10 Op. 


426, 435; 12 Op. 337, 347; 18 Op. 18, 27; 25 Op. 194, 213-218; 25 Op. 422; 
27 Op. 327, 330 ; 30 Op. 88; 37 Op. 403, 407. 
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have been enacted by Congress since the organization of the 
Government and which, if constitutional at all, would have 
to be sustained under the so-called general welfare clause 
because there is no specific authority elsewhere in the Con- 
stitution. The question as to the extent of authority of Con- 
gress under the general welfare clause has never been de- 
cided by the Supreme Court of the United States and is not 
likely to be.2 An attack on this measure on the ground that 
it is not authorized by the Constitution would be met in- 
stantly with the argument that many measures open to the 
same objections have been approved during this and prior 
administrations; and to single out this one measure for con- 
stitutional criticism would result in inconsistency which 


could not be defended.” 


The situation is fundamentally different when the Attor- 
ney General is asked to pronounce upon the constitution- 
ality of a statute after it has been passed by the Congress 
and approved by the President. Both then have evi- 
denced their determination that the measure is constitu- 
tional. What before remained in the sphere of debate has 
now been elevated to the domain of law. Should the At- 
torney General now vouchsafe his opinion holding the legis- 
lation unconstitutional, he would set himself up as a judge 
of the acts of the Congress and of the President. More- 
over, should a practice of rendering opinions upon requests 
such as that submitted in this instance prevail, the occasion 
_ surely would arise when, entertaining doubts which he could 
not conscientiously put aside, he would be compelled to de- 
clare, with disturbing public effect, the invalidity of a stat- 
ute, while in effect voicing only a personal view that might 
ultimately be rejected by the courts. Of course, if the At- 
torney General should regard a statute as clearly constitu- 
tional, an opinion to that effect might not be immediately 
harmful—aside from the fact that he might later be called 


®Since that time the Supreme Court has had occasion, in United States v. 
Butler, 297 U. S. 1, 66, to approve the “Hamiltonian position” of the broad 
scope of the spending power under the general welfare clause—a view which 
I had ventured to rely upon in my opinion of August 26, 1935, 38 Op, 258, thus, 
apparently, ending one phase of the historic controversy regarding the inter- 
pretation of the general welfare clause. 
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upon to defend the statute in the courts under such tactical 
disadvantage as may flow from a prior public exposition of 
his position. Often, however, although the Attorney Gen- 
eral should conclude in favor of the constitutionality of a 
measure, he could not deny the presence of doubt; and yet, 
as the Government’s chief advocate in the courts, he would 
hesitate publicly to express misgivings which would only 
supply an issue that he must later meet in the performance 
of his official duties. 

Even assuming the existence of some doubt about the 
validity of enacted legislation, it should always be remem- 
bered that its constitutionality may never be drawn into 
question, or may be questioned only in a particular aspect 
in its application to a specific set of facts. Just as it 1s not 
the function or the practice of the courts to make moot de- 
terminations of the constitutionality of entire statutes, but 
to decide actual cases arising under specific factual situa- 
tions to which the statutes may relate, so there would seem 
to be no reason why the Attorney General should rule upon 
such broad, abstract questions—especially when, as I have 
stated, the constitutionality of the statute may never be 
challenged. 

I think that the duty of the Attorney General, in connec- 
tion with inquiries from the heads of the departments and 
independent establishments as to the constitutionality of 
statutes, is correctly indicated by the following excerpt from 
the opinion of May 6, 1919 (31 Op. 475, 476), rendered by 
the Attorney General to the Secretary of the Treasury, con- 
cerning the taxation of judges’ salaries: 

“Ordinarily, I would be content to say that it is not within 
the province of the Attorney General to declare an act of 
Congress unconstitutional—at least, where it does not 
involve any conflict between the prerogatives of the legisla- 
tive department and those of the executive department— 
and that when an act like this, of general application, is 
passed it is the duty of the executive department to admin- 
ister it until it is declared unconstitutional by the courts.” 

It is interesting to observe that, notwithstanding this 
statement, the Attorney General proceeded to examine and 
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pass upon the question, with consequences which emphasize 
the futility of such a practice. He concluded that “the act 
requiring the salaries of the officials in question to be in- 
cluded as a part of their gross incomes for the purposes of 
the income tax is valid and constitutional.” Later the 
Supreme Court adopted a contrary view. vans v. Gore, 
253 U. S. 245. His opinion, given as an exception to the 
rule which he expressly recognized, clearly accomplished 
nothing of substance. 

It is true that many opinions of the Attorneys General 
have dealt with constitutional questions arising in connec- 
tion with enacted legislation. Some of them have inter- 
preted general statutes in the light of the Constitution, 
applying the principle that ambiguous language is to be 
construed, if possible, so as to avoid imputing to the legis- 
lature an intention that would transcend prescribed restric- 
tions or raise serious constitutional questions. Some opin- 
ions have examined Supreme Court decisions and stated, 
for administrative guidance, the apparent scope thereof and 
the resulting effect upon the statutes under consideration. 
Others come within the recognized exception concerning 
statutes presenting possible conflict with prerogatives of 
the executive department. Very few have discussed con- 
stitutional authority in sweeping terms, I shall not further 
attempt to distinguish or classify these prior opinions, but 
they are to be sharply distinguished from the one asked for 
in the present instance. ‘The practice which has generally 
prevailed in the past is salutary and departures from it 
should be viewed with concern. 

The issuance of bonds by private corporations is fre- 
quently accompanied by an opinion of counsel as to their 
validity. It is this practice which has inspired the request 
for an opinion in the present instance. The distinction, _ 
however, is apparent. Legal questions arising in connec- 
tion with the issuance of obligations by a department or 
agency of the United States are referred to its chief law 
officer and, thereafter, if doubt still exists, may be referred 
to the Attorney General for an opinion. Such opinions, 
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however, properly deal with matters concerning conformity 
to statutory requirements. The situation now placed before 
me, as I understand it, is that the Federal Home Loan 
Bank Board does not question the constitutionality of the 
statute, but seeks an opinion merely because the Board con- 
templates the issuance, in the future, of the debentures 
authorized by the act, apparently conceiving that the views 
of the Attorney General upon the constitutionality of the 
statute may be a proper step in the plan. If I should under- | 
take to pass upon the constitutionality of statutes author- 
izing the issuance of bonds and other obligations, buyers of 
these securities would probably soon come to insist upon 
such an opinion in every case. The embarrassing conse- 
quences of yielding to such importunities have already been 
sufficiently considered. Such a departure from sound prin- 
ciples should not be countenanced. Moreover it has fre- 
quently been decided that it is not within the scope of the 
Attorney General’s duty to render opinions for the guidance 
of private persons who engage in transactions with the 
United States and, aside from this, it is clear that the same 
individual should not act as counsel for both buyer and 
seller. I quote from an opinion of August 27, 1892 (20 
Op. 468, 464) : 

“The function of the Attorney-General is to advise the 
several heads of the other executive departments upon the 
questions of law which, in the administration of their re- 
spective Departments, they are required to decide. * * * 
I know of no law which requires the Secretary of the Treas- 
ury to become the legal adviser of a party proposing to enter 
into a contract with the Government. The request here is 
made for the benefit of the proposed contractors to enable 
them to decide questions of interest in their business, and 
" not to enable the Secretary of the Treasury to discharge a 
public duty. Repeatedly, as often as this question has been 
presented to my predecessors, it has been decided that the 
Attorney-General is not authorized to give an opinion in 
such a case, and I am constrained to follow these precedents, 
in which my judgment concurs.” 


39 Op. A. G. The Postmaster General 19 


Suggestions of the unconstitutionality of statutes always 
may be made by private persons, whether with or without 
foundation. Should the Attorney General undertake to 
render opinions to quiet such intimations (even assuming 
that his opinion could have that effect), and if each opinion 
rendered for that purpose should be made to serve as a reason 
for the rendering of another, it would set in motion an 
unfortunate train of circumstances, 

I suggest, therefore, that in the present instance the re- 
quest of the Federal Home Loan Bank Board be withdrawn. 

Respectfully, 
HOMER CUMMINGS. 





LEGALITY OF PROPOSED EXTENSIONS OF CERTAIN 
AIR-MAIL ROUTES 


It is discretionary with the Postmaster General, under the contract 
covering the carriage of mail on route FAM 9, to add Cordoba as an 
intermediate stop. 

The Postmaster General is authorized under U. S. C., title 39, see. 465, 
to arrange with the contractor carrying mail on routes FAM 9 and 
FAM 10 for the inauguration of additional service intermediate 
between the northern and southern termini of these routes. 


Marcu 31, 1937. 
The Posrmaster GENERAL. 

My Dear Mr. PosTMASTER GENERAL: I have your letter of 
March 23 in which you request my opinion as to the legality 
of the institution and maintenance of certain air-mail sched- 
ules as hereinafter indicated. 

By contract dated March 2, 1929, Pan American-Grace 
Airways, Inc., undertook for 10 years to carry mail for the 
United States on route FAM 9 from Cristobal, Canal Zone, 
via designated intermediate points along the west coast of 
South America to Santiago, Chile, and return; and the con- 
tract contained the following provisions: 

“3. That the Department may increase or decrease the 
number of intermediate stops, or the number of trips per 
week, and change the termini of the route, dispatch mail on 
any plane of the contractor flown over the route, and mod- 
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ify or change the schedule as the needs of the service re- 
quire; and the Department may also extend or curtail the 
route, with pro rata allowance or reduction of pay. 

“4. That service on this route may be extended at the 

option of the Post Office Department from Santiago, Chile, 
by such intermediate points as the Postmaster General may 
determine, to Buenos Aires, Argentine, and Montevideo, 
Uruguay, at not eek pro rata allowance of additional 
pay.” 

By another contract, dated September 24, 1980, Pan 
American-Grace pees Inc., undertook to carry oud for 
the United States, until J ney 8, 1939, on route FAM 10 
from Paramaribo, Dutch Guiana, via designated interme- 
diate points along the east coast of South America to 
Santos, Brazil, and return; and the contract contained the 
following provisions: 

‘That the Postmaster General may increase the frequency 
of service on this route to twice a week or a greater number 
of flights, and may extend the service to other points in 
South America or the West Indies, curtail the route to omit 
points, omit or embrace intermediate points, and reduce the 
number of flights.” 

It appears that route FAM 9 has heretofore been ex- 
tended from Santiago to Buenos Aires and Montevideo, and 
that route FAM 10 has heretofore been extended from 
Santos to Montevideo and Buenos Aires, under the above- 
quoted provisions of the contracts. 

It 1s now proposed to add Cordoba as a stop on route 
FAM 9, which would increase the mileage of that route by 
approximately 90 miles. This, I think, is discretionary with 
the Post Office Department. Cordoba, while off the direct 
line of flight, may be regarded as substantially intermediate 
between Santiago and Buenos Aires. 

It is further proposed to inaugurate additional service 
from Arequipa (on route FAM 9) to Buenos Aires via 
La Paz and other points, and from Rio de Janeiro (on 
route FAM 10) to Buenos Aires via Asuncion and other 
points. The apparent purpose in each case is to provide 
service for interior points in Bolivia, Paraguay, and Argen- 
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tina which may be regarded as intermediate between the 
northern and southern termini of routes 9 and 10 but off 
the line of those routes as now established and operated. 

You state that “the contractor will become a concession- 
aire in all countries involved on route FAM 10 as well as 
route FAM 9,” and your Solicitor has concluded that 
authority for the proposed extensions may therefore be 
found in the statutory provision (U. S. C., title 39, sec. 
465a) “that the Postmaster General may make arrange- 
ments with concessionaires operating air-mail service in 
foreign countries for transportation by their service of 
mails of the United States and its possessions or Terri- 
tories.” I concur in this conclusion, 

Your Solicitor also is of the opinion that the proposed 
extensions come within the provisions of the contracts here- 
inbefore set forth. Apparently this is the view of the con- 
tractor and it has indicated its willingness to perform the 
additional service. It might, indeed, allege breach of faith 
if you should advertise for proposals and award contracts 
to competitors to carry mail from Arequipa to Buenos Aire3 
and from Rio de Janeiro to Buenos Aires via routes approx- 
imately paralleling those now established. It is to be borne 
in mind, however, that, if the proposed extensions of the 
service are within the terms of the contract, other like ex- 
tensions could be made within the discretion of the Post 
Office Department, regardless of the willingness or unwill- 
ingness of the contractor, and the principle might be car- 
ried so far as to cover all South America with a veritable 
network of routes—all established under these two con- 
tracts, without any further competitive bidding. I think it 


is unnecessary, however, in the present instance, to con- 
sider further the extent of the undertaking of the con- 


tractor, under such contracts, in view of its willingness to 
perform the additional service and in view of the fact that 
you are clearly autliorized to arrange with the contractor to. 
perform this service as a concessionaire operating air-mail 
service in the countries affected. 

Respectfully, | , 
HOMER CUMMINGS. 
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STATUS OF DISTRICT OF COLUMBIA MINIMUM WAGE LAW 


The courts have no power to repeal or abolish a statute; it remains 
on the statute books notwithstanding a decision holding it unconsti- 
tutional; and if such decision is subsequently overruled the statute 
will then be held valid from the date it became effective. 

The District of Columbia minimum-wage law, held unconstitutional 
by the Supreme Court in a decision subsequently overruled, is now 
a valid act and may be administered in accordance with its terms. 

| Apri 3, 1937. 

The PRESIDENT. 

My Dear Mr. Preswent: In answer to your request of 
April 2, 1937, for my opinion respecting the present status 
of the District of Columbia minimum-wage law, in view 
of the recent decision of the Supreme Court in the case of 
West Coast Hotel Co. v. Parrish, 300 U. S. 879, overruling 
the case of Adkins v. Children’s Hospital, 261 U. S. 525, I 
have the honor to advise you as follows: | 

The District of Columbia minimum-wage law was ap- 
proved and became effective on September 18, 1918 (c. 174, 
40 Stat. 960). The act provided for its administration by 
a Minimum Wage Board to be appointed by the Commis- 
sioners of the District of Columbia. It further provided 
for the organization of the Board and defined its powers 
and duties. The Board appointed under the statute, act- 
ing in pursuance thereof, issued its order prohibiting the 
employment in the District of Columbia of women or 
minor girls in certain industries at less than a prescribed 
wage per month. The Children’s Hospital sought to enjoin 
the Board from enforcing its order against the hospital. 
An injunction issued was sustained by the Supreme Court 
in the case of Adkins v. Children’s Hospital, decided April 
9, 1923, on the ground that the statute was unconstitu- 
tional. The effect of this decision was to suspend the 
further enforcement of the act. 

In the case of West Coast Hotel Co. v. Parrish, supra, the 
Supreme Court said “Our conclusion is that the case of 
Adkins v. Children’s Hospital, supra, should be, and it is, 
overruled.” 

The decisions are practically in accord in holding that the 
courts have no power to repeal or abolish a statute, and that 
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notwithstanding a decision holding it unconstitutional a 
statute continues to remain on the statute books; and that 
if a statute be declared unconstitutional and the decision so 
declaring it be subsequently overruled the statute will then 
be held valid from the date it became effective. Pvrerce, 
et al. v. Pierce, 46 Ind. 86, 95; McCollum v. McConaughy, 
141 Iowa 172, 176, 119 N. W. 539, 541; Christopher v. Mun- 
gen, 61 Fla, 518, 582, 55 So. 278, 280; Addison v. Corker, 67 N. 
J. L. 596, 600; Boyd v. Alabama, 94 U.S. 645, 649; State 
v. O'Neil, 147 Iowa 518, 515, 520, 593; The Effect of an 
Unconstitutional Statute by Oliver P. Field, pp. 181, e¢ seq. 
See also Thomas v. Gilbert, 76 Ohio St. 341; Jackson v. 
Harris, 43 F. (2d) 518, 516; Haskett et al v. Maxey et al, 
184 Ind. 182, 190; Center School Township v. State, 150 
Ind. 168, 173; Ray v. Natural Gas Co., 1388 Pa. St. 576, 590; 
Storrie v. Cortes, 90 Tex. 288,291; Hoven v. McCarthy Bros. 
Co., 168 Minn. 889, 841; Allen vy. Allen, 95 Cal. 184, 199; 
Crigler v. Shepler, 79 Kan. 834, 840; Adkins v. Children’s 
Hospital, supra 544; 7 R. C. L., p. 1010. 

It is, therefore, my opinion that the District of Columbia 
minimum-wage law is now a valid act of the Congress and 
may be administered in accordance with its terms. 

Respectfully, 
HOMER CUMMINGS. 





RIGHT OF DOUGLAS AIRCRAFT CO, TO CONTRACT PRICE FOR 
AIRPLANES FURNISHED ARMY 


See. 10 (ec) of the Air Corps Act authorizes the Secretary of War to 
contract with the winner in a design competition, held under secs. 
10 (a) and 10 (b), on terms and conditions deemed most advan- 
tageous for furnishing or constructing the aircraft indicated in the 
advertisement for submission of competitive designs. 

Sec. 10 (t) authorizes the Secretary, after advertising for bids, to 
select the airplane best suited to the needs of the Government and 
to award a contract to the bidder offering it; and his action in 
making the selection and award is reviewable only by the President 
and the Federal courts, 

The weight of decision is that it will suffice if an act is so done that 
it accomplishes the substantial purposes of a statute though not 
done in precise accord therewith. 
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That the Secretary failed to comply with certain provisions of the 
Air Corps Act does not defeat the right of a contractor to be paid 
for airplanes furnished by it in accordance with contract and 
accepted and used. 


7 APRIL 9, 19387. 
~The SecreTarY OF War. 


My Derar Mr. Secretary: Reference is made to your let- 
ter, undated, in which you request my opinion upon a 
question arising in your Department in connection with a 
contract with the Douglas Aircraft Co. for the furnishing 
of transport airplanes for the Army. 

From your letter and data submitted in connection 
therewith, it appears that on September 21, 1935, you 
awarded to the Douglas Aircraft Co. a contract for the fur- 
nishing of 20 transport airplanes for the Army. On Oc- 
tober 28, 1935, the Fairchild Aircraft Corporation, an unsuc- 
cessful bidder on said contract, filed with the Comptroller 
General of the United States a protest against the award of 
the contract to the Douglas Aircraft Co. Thereafter, the 
Comptroller General, in letters dated February 19 and June 
13, 1936, ruled that the said award and the contract based 
thereon were unlawful, for the reason that under the method 
of bidding adopted and followed the competition secured 
related principally to quality and performance, and that 
there had been no sufficient competition as to price. 

You state that the contract was entered into under an 
administrative determination and award made by you 
under authority of paragraph (t) of section 10 of the act 
of July 2, 1926, c. 721, 44 Stat. 780, 788, known as the Air 
Corps Act. You further state that the Douglas Aircraft 
Co. has on its part fully and satisfactorily performed the 
contract and has delivered to the War Department the air- 
planes contracted for; that the Department has accepted 
and is now using them, and that nothing further remains 
to be done under the contract except to pay for the air- 
planes so delivered. | | 

You request my opinion whether under the facts fur- 
nished by you the Douglas Aircraft Co. is now entitled to 
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payment for the airplanes delivered in accordance with the 
terms of the contract. 

The general procurement statutes, as embodied in sec- 
tion 8709 of the Revised Statutes and related acts, require 
strict competitive bidding as to price; and it has been held 
that invitations for bids under them must contain speci- 
fications sufficiently definite to assure that. all bidders offer- 
ing products complying with the specifications will offer 
substantially the same product, and that the award of the 
contract, must be made to the lowest responsible bidder. 
(See my opinion to you of January 26, 1937, 38 Op. 555, 
relating to contract with the Graybar Electric Co.) 

Section 10 of the Air Corps Act, however, provides a 

different method for the procurement of aircraft from that, 
provided by the general procurement statutes. The provi- 
sions of that section here pertinent are as follows: 
- “Sec. 10. (a) That in order to encourage the development 
of aviation and improve the efficiency of the Army and 
Navy aeronautical matériel the Secretary of War or the 
Secretary of the Navy, prior to the procurement of new 
designs of aircraft or aircraft parts or aeronautical acces- 
sories, shall, by advertisement for a period of thirty days 
in at least three of the leading aeronautical journals and 
in such other manner as he may deem advisable, invite the 
submission in competition, by sealed communications, of 
such designs of aircraft, aircraft parts, and aeronautical 
accessories, together with a statement of the price for which 
such designs in whole or in part will be sold to the Govern- 
ment. 

“(b) The aforesaid advertisement shall specify a sufficient 
time, not less than sixty days from the expiration of the 
advertising period, within which all such communications 
containing designs and prices therefor must be submitted, 
and all such communications received shall be carefully kept 
sealed in the War Department or the Navy Department, 
as the case may be, until the expiration of said specified 
time, and no designs mailed after that time shall be received 
or considered. Said advertisement shall state in general 
terms the kind of aircraft, parts, or accessories to be de- 
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veloped and the approximate number or quantity required, 
and the department concerned shall furnish to each appli- 
cant identical specific detailed information as to the condi- 
tions and requirements of the competition and as to the 
various features and characteristics to be developed, listing 
specifically the respective measures of merit, expressed in 
rates per centum, that shall be applied in determining the 
merits of the designs, and said measures of merit shall be 
adhered to throughout such competition. All designs re- 
ceived up to the time specified for submitting them shall 
then be referred to a board appointed for that purpose by 
the Secretary of the department concerned and shall be ap- 
praised by it as soon as practicable and report made to the 
Secretary as to the winner or winners of such competition. 
When said Secretary shall have approved the report of said 
board, he shall then fix a time and place for a public an- 
nouncement of the results and notify each competitor there- 
of; but if said report shall be disapproved by said Secretary, 
the papers shall be returned to the board for revision or 
the competition be decided by the Secretary, in his discre- 
tion, and in any case the decision of the Secretary shall 
be final and conclusive. Such announcement shall include 
the percentages awarded to each of the several features or 
characteristics of the designs submitted by each competitor 
and the prices named by the competitors for their designs 
and the several features thereof if separable. | 
“(c) Thereupon the said Secretary is authorized: to con- 
tract with the winner or winners in such competition on 
such terms and conditions as he may deem most advan- 
tageous to the Government for furnishing or constructing 
all of each of the items, or all of any one or more of the 
several items of the aircraft, or parts, or accessories indi- 
cated in the advertisement, as the said Secretary shall find 
that in his judgment a winner is, or can within a reasonable 
time become, able and equipped to furnish or construct 
satisfactorily all or part, provided said Secretary and the 
winner shall be able to agree on a reasonable price. If the 
Secretary shall decide that a winner can not reasonably 
carry out and perform a contract for all or part of such 
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aircraft, parts, or accessories, as above provided, then he is 
authorized to purchase the winning designs or any separable 
parts thereof if a fair and reasonable price can be agreed 
on with the winner, but not in excess of the price submitted 
with the designs. 
* * * ie ae 
“(e) The competitors in design competition mentioned 
in this section shall submit with their designs a graduated 
scale of prices for which they are willing to construct any 
or all or each of the aircraft, aircraft parts, and aeronautical 
accessories for which designs are submitted and such stated 
prices shall not be exceeded in the awarding of contracts 
contemplated by this section. 
* * * * * 


“(t) Hereafter whenever the Secretary of War, or the 
Secretary of the Navy, shall enter into a contract for or on 
behalf of the United States, for aircraft, aircraft parts, or 
aeronautical accessories, said Secretary is hereby authorized 
to award such contract to the bidder that said Secretary 
shall find to be the lowest responsible bidder that can satis- 
factorily perform the work or the service required to the 
best advantage of the Government; and the decision of the 
secretary of the department concerned as to the award of 
such contract, the interpretation of the provisions of the 
contract, and the application and administration of the 
contract shall not be reviewable, otherwise than as may be 
therein provided for, by any officer or tribunal of the United 
States except the President and the Federal courts.” 

This statute, insofar as the procurement of aircraft for 
the Government is concerned, relaxes the strict rule of 
competitive bidding on a price basis as required by the 
general procurement statutes, and permits the procurement 
of such aircraft under competition based on performance. 
It contemplates that performance rather than price shall be 
the controlling factor. 

This construction of the statute is supported by its legis- 
lative history. The section had its inception in an extended 
investigation and study by the Committee on Military Af- 
fairs of the House of Representatives of the problems 
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involved in the procurement of military aircraft. This 
led to the introduction in the House on May 27, 1926, of two 
bills (H. R. 12471 and H. R. 12472) respectively introduced 
by Mr. McSwain, Chairman of the House Committee on 
Military Affairs, and Mr. Vinson, Chairman of the House 
Committee on Naval Affairs. The provisions of section 10 
of the Act of July 2, 1926, were substantially contained in 
the said two bills, which were identical in terms except 
that one, H. R. 12471, would have legislated exclusively for 
the Army, and the other, H. R. 12472, for the Navy. Sep- 
arate reports (H. Rep. No. 1395 and No. 13896, 69th Cong., 
1st sess.), in all material respects identical in terms, recom- 
mended enactment of the two bills. Report No. 1895 on 
H. R. 12471, relative to the Army, gave as a reason for the 
proposed legislation the following: 

“Ever since the introduction of aeronautics into the mili- 
tary service as an element of the national defense the Sec- 
retary of War has in the procurement of improved designs 
of aircraft and the components thereof been handicapped to 
such an extent by inadequate, confused, and unnecessarily 
restrictive laws that the aviation material of the Army is 
inadequate in quantity and inefficient in character, and is 
suffering from a lack of progress that threatens complete 
stagnation.” 

As to the general effect of the bill, the report stated in 
part: 

“In the bill there are some provisions that constitute a 
departure from previous legislative practice relating to 
the Army, but they are, in the opinion of the committee, 
of a character entirely beneficial to the Government’s inter- 
ests. The Secretary of War is given a discretionary author- 
ity that has been long needed to procure aircraft and the 
components thereof from others than the bidders that name 
the lowest prices. He may exercise such discretion as will 
relieve the Government of the misfortune of being obliged, 
as heretofore, to contract for and accept apparatus fur- 
nished or constructed: by a ‘lowest bidder’ whose product 
may prove, as has often happened, a useless investment and 
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an apparatus more dangerous to those operating it than to 
an enemy.” 

The substance of the two bills above referred to was by 
amendment subsequently incorporated in H. R. 10827 by 
conferees of the House and Senate. This bill later became 
the act of July 2, 1926. Mr. Vinson, one of the House 
conferees and also the introducer of H. R. 12472, in his ex- 
planation of section 10 on the floor of the House, said in 
part (Cong. Rec., v. 67, pt. 11, pp. 12268-12270) : 

“Since the signing of the armistice, with characteristic 
perseverance patriotic men have been endeavoring to throw 
the searchlight of truth upon our aircraft situation. There 
have been since the close of the war more than 21 major 
investigations and studies of this subject. Charges have 
been made by gentlemen having official status in the Gov- 
ernment and those in civil life. Hundreds and hundreds of 
witnesses have testified upon the various aspects of the sub- 
ject; thousands and thousands of pages of testimony writ- 
ten; many recommendations made. Before this Congress 
convened there had been little if anything done by way of 
legislation to obviate just criticism in which our country 
found itself in respect of aviation. 

* * * * %* 

“The Committee on Military Affairs held hearings over 
a period of months upon the general subject of aviation 
and its relation to the other armed forces. But these hear- 
ings were mainly concerned with the increase of our air 
forces both in equipment and personnel. The committee 
could not, because of the time element, give all this period to: 
the particular subjects of design and procurement. - 

“Tt was thought best to have joint hearings before the 
Committees on Naval Affairs and Military Affairs upon a 
bill changing the existing law as to the procurement of new 
designs and aircraft therefrom. Many days were spent in 
these hearings. The testimony was confined to the better- 
ment of conditions affecting designs, the encouragement of 
inventors, and the procurement in quantity production. All 
viewpoints were presented. Everyone appearing before 
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this committee conceded that the existing laws pertaining 
to design and procurement were so inflexible that the Gov- 
ernment could not readily obtain the best to be had im air- 
craft, and all recognized the need to stimulate not only the 
industry in this country but the inventive genius of our 
land. As was usual, there was practically unanimity rela- 
tive to the condition of the patient, but the prescription had 
yet to be written and the medicine prescribed. 

a se se ” se 
“Since the war every student of the subject has realized 
that we have no policy that will either permit the depart- 
ments to obtain the best in aircraft or to stimulate the 
genius of the country; there is nothing in the existing law 
that permits any encouragement to the industry, rather it 
tends toward the destruction of it. 

“It is commonplace to state that the art of flying and the 
aviation industry is in its infancy. No one will contradict 
that statement. Since the war, there has been a stupendous 
Impetus in the art; in the future, it will advance in enor- 
mous strides. But, in this stage of its development, we 
have been pursuing the same course in the purchase of our 
planes as if it were a fully developed art. The existing 
law is inflexible, and under its operation the departments 
have no discretion 1n the manner in which our aircraft must 
be procured (and by aircraft in this discussion I include 
aircraft parts and aeronautical accessories). The existing’ 
law relative to the subject of purchase of our aircraft is in- 
terwoven with and builded upon the statutes which relate 
to the purchase of all other material and supplies for the 
Government. One may inquire why the same rules of law 
governing in such matters would not be applicable in re- 
spect of aircraft. There is a material difference. In the 
matter of supplies, we have a standardization. In avia- 
tion, standardization has not arrived, and, as yet, does not 
exist. It is a changing art; an art in which the best today 


is mediocre tomorrow. 
se se se se sf 


“The purpose underlying this measure is to permit. our 
Government to secure the most highly developed types of 
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aircraft obtainable, and, what may be even more impor- 
tant in time of national stress, to encourage the inventive 
minds of our country and the industry itself. These ends 
are sought by the removal of certain legislative restrictions 
in which the Government finds itself entwined in the pur- 
chase of its aircraft. We are setting up new machinery 
for this purpose. The liberalization of the existing law 
relative to aircraft procurement has been deferred, due 
probably to some extent to the hesitancy, inherent more or 
less in us all, to make a change. 
% a a * a 


“This is new legislation. It is the adoption of a new policy, 
which, it is hoped, will permit the departments to procure 
both highly improved types in design, and the quantity 
production required to fill our needs therefrom. We sub- 
mit, this measure as a stimulus to the inventive genius of 
the country and which we believe will be of benefit to the 
industry. 

“Performance, rather than price, is the foundation stone 
upon which this proposed legislation is builded. In the 
matter of design, the fullest competition which our minds 
could evolve, is provided. A monetary incentive is pro- 
vided the designing talent and the inventive genius of our 
Nation, together with the reasonable certainty that proper 
recognition will be given his efforts. In our judgment, 
the interests of the Government relative to the most. of the 
aircraft produced is fully protected.” 

Mr. Vinson on the same occasion further stated in part 
(zd. p. 12270) : 

“We are aware of no better manner in which to discuss 
the workings of these sections than to assume the case that 
would put the machinery in motion. 

“A new design is desired by the Secretary of War. It is 
necessary for the Department to advertise when the design 
competition will be held. The advertisement shall be for 
a period of 30 days in at least three of the leading aero- 
nautical journals, and in such other manner as the Secre- 
tary may deem advisable. Of course, the kind of aircraft 
and the quantity desired is contained in the advertisement. 
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All persons interested receive identic information as to the 
conditions, requirements, and specifications. There must be 
listed specifically the respective measures of merit, ex- 
pressed in rates per centum, to be used in determining the 
merits of the design. These measures of merits must be 
adhered to throughout this entire competition. The com- 
petitors submit their designs in sealed communications 
which must. be kept intact until 60 days from the expira- 
tion of the advertising period shall have elapsed. With 
the designs there must be submitted a graduated scale of 
prices for which they will construct such aircraft, or any 
part thereof. It shall also contain the price to the Gov- 
ernment of the design should purchase be desired. 

“A statement of the procedure to this point makes it 
obvious that favoritism to any appreciable extent will be 
eliminated. The measures of merit, the grades which must 
be given to the features involved, determine beyond ques- 
tion the justice of the award, which will now be discussed. 

“The day for opening the bids arrives. The designs are 
referred to a board appointed by the Secretary of War, who 
grade the papers in accord with the measures of merit here- 
tofore referred to. As soon as practicable, they shall report 
to the Secretary. The time is fixed when, after notification, 
the competitors may appear and hear the public announce- 
ment of the result. In this announcement the percentages 
awarded to each of the features of the design submitted, 
as well as the price therefor, 1s made public. 

“In the event the Secretary of War deems it advan- 
tageous to the Government, the new design may be forth- 
with put in actual production. There are three ways under 
this machinery in which the new design may be reduced to 
the finished product. 

“In the first place, if the competitor is capable of manu- 
facturing, within a reasonable time, the aircraft design, and 
a reasonable price therefor can be agreed upon, the Secre- 
tary may contract with the winner of this competition for 
the aircraft, or any separable part thereof. In no event 
shall the contract price exceed the amount submitted in the 


bid.” 
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The Judge Advocate General of your Department takes. 
the position that under paragraph (t) of section 10, when 
the Secretary of War has awarded a contract, neither the 
award nor any of the proceedings leading up to the award 
can be questioned by any officer of the Government except 
the President and the Federal courts. 

I am unable to agree with this view. The language of 
paragraph (t) itself refers to the awarding of a contract 
“to the bidder that the Secretary shall find to be the lowest 
responsible bidder.” Moreover, the paragraph must be con- 
sidered in connection with the other paragraphs of section 
10. So considered, it seems clear that paragraph (t) con- 
templates that there shall be, as a prerequisite, competitive 
bidding in accordance with the method prescribed by the 
statute. As I construe the paragraph, it provides that 
when bids have been secured after proper advertisement in 
accordance with the statute, the Secretary then may deter- 
mine which of the airplanes offered is, in his opinion, best 
suited to the needs of the Government and may award the 
contract to the bidder offering such airplane, notwithstand- 
ing such bidder may not be the lowest responsible bidder; 
and that his action in thus selecting the airplane which is, 
in his opinion, best suited to the needs of the Government 
and in awarding the contract to the bidder offering such 
airplane shall not be reviewable except by the President 
and the Federal courts. 

The Comptroller General, on the other hand, evidently 
entertains the view that the purchase of airplanes in quan- 
tity is not authorized by paragraphs (a) to (e) of section 
10 of the Air Corps Act. In his letter of February 19, 1986, 
after discussing the method of advertising and bidding 
adopted in the instant case, and its relation to section 10 
of the Air Corps Act, he said: : 

“* * * while it has characteristics of a design com- 
petition, as provided for by said act, such a competition 
does not contemplate purchase of 20 airplanes, as was con- 
— tracted for, but rather, one or possibly two,—with adver- 
tising for quantity production after there has thus been 
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determined the particular airplane best suited to the needs 
of the United States.” 

With this view, likewise, I am unable to agree. Para- 
graph (c) of section 10 specifically provides that in a 
competition held in accordance with paragraphs (a) and 
(b), after the designs and bids submitted in connection 
therewith have been received and evaluated, and the Secre- 
tary has declared the winner, the Secretary thereupon is 
authorized to contract with the winner on such terms and 
conditions as he may deem most advantageous to the Gov- 
ernment for furnishing or constructing all or any one or 
more of the several aircraft indicated in the advertisement, 
provided he and the winner are able to agree upon a reason- 
able price which does not exceed the price submitted with 
the design. No additional advertisement is required after 
the design has been selected unless the Secretary is unable 
to agree with the winner as to price. Indeed, from the 
nature of the matter, to require additional advertisement 
and the subsequent letting of a contract for quantity pro- 
duction would, as indicated by you in your letter, often 
defeat the very purpose of the statute by preventing the 
prompt securing of airplanes of the latest available design. 
That the Congress entertained the same view in this respect 
is clearly indicated by the above-quoted legislative history. 

In your letter of March 6, 1937, you state that in the 
instant case the following procedure was had: | 

A circular proposal inviting bids for the airplanes de- 
sired was issued by the War Department and given wide 
publicity with the view to contacting every possible source 
of supply, copies being sent to 104 different concerns. 
Eight months were allowed for the preparation and sub- 
mission of bids. The invitation called for airplanes con- 
forming to the then current type specification for transport 
airplanes and was divided into eight major sections setting 
forth general and detailed requirements .as to type, con- 
struction, material and workmanship, equipment, inspection, 
and testing methods, etc. Rigidity in specifications was 
limited to those factors as to which restrictive specifica- 
tions were necessary to insure the securing of airplanes 


39 Op. A. G. The Secretary of War 30 


of the indicated type so constructed and equipped as to 
be safe and efficient for the military purposes to be served. 
The specifications advised bidders of certain desired attain- 
ments in respect of factors such as speed, endurance, service 
ceiling, time of climb, take-off, and landing characteristics, 
equipment and installations, maintenance and repair, and 
utility. The invitation had incorporated therein a detailed 
method of evaluation predicated upon an airplane meeting 
all of the desired performance attainments of the type 
specification, and a method for comparison and competi- 
tive evaluation of the airplanes offered according to tables 
allowing figures of merit expressed in rates per centum on 
each of several enumerated factors. Bidders were advised 
that this evaluation and the resulting figures of merit would 
be considered in making the award; and that no bid would 
be considered if it offered an airplane falling below the 
minimum requirements in respect to any factor. The rela- 
tive figures of merit were to be determined upon the basis 
of degrees of perfection of airplanes offered in respect of 
each of the factors named, within the limits of the specified 
“minimum” and “desired” characteristics. In other words, 
except in connection with those features as to which the 
needs of the Government required restriction to a specific 
article, kind of material, or method of construction, scope 
was allowed for the respective bidders to offer their own 
solution of the problems involved in producing the best 
airplanes of the specified type for military use. 

After the bids had been received they were referred to 
a board appointed for that purpose by the Secretary of 
War, which board evaluated the several bids and the physi- 
cal airplanes submitted therewith in accordance with the 
plan set forth in the advertisement and awarded to each bid 
the figures of merit to which, in the opinion of the board, 
it was entitled. In this evaluation the bid of the Douglas 
Aircraft Co. and the airplane offered by it received the 
highest figure of merit—780 as against 692.5 awarded to 
the next highest evaluated bid. The Douglas Aircraft Co.’s 
price was the highest price. The several bids, together with 
the report of the board of evaluation thereon, were sub- 
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mitted to the Secretary of War who, after full consideration, 
determined that notwithstanding the difference in price the 
airplane offered by the Douglas Aircraft Co., which had 
received the highest figure of merit in the evaluation, was 
the best and most efficient airplane and was best suited for 
the needs of the Government. He thereupon declared the 
Douglas Aircraft Co. the winner of the competition, and 
entered into a contract with that company for 20 airplanes 
at the price for which the company, in the schedule of prices 
submitted with its bid, had offered to furnish that number 
of airplanes. 

An examination of the procedure thus outlined by you, in 
connection with the provisions of section 10 of the Air 
Corps Act, indicates that the terms of the statute were com- 
plied with fully, with two apparent exceptions: (1) There 
was no advertising in three leading aeronautical journals, 
and (2) the invitation did not require the bids to contain, 
nor did they contain, the prices for which the designs sub- 
mitted would be sold to the Government. Both of these re- 
quirements are contained in paragraph (a) of said section. 

The question therefore arises whether the two provisions 
mentioned are such that the failure to comply with them 
defeats the contractor’s right, under the circumstances of this 
case, to receive the contract price for the airplanes delivered 
to and accepted by the Government under the contract. 

Of course, there should always be careful compliance 
with the applicable provisions of statutes, but in practice 
many instances of departures therefrom have required con- 
sideration. There is no universal rule or absolute test by 
which in all circumstances it may be determined when de- 
partures will not affect the validity of proceedings under 
a statute. The decisions on this subject are numerous and 
on all sorts of questions—each decision being based largely 
on the facts in the particular case. The weight of decision, 
however, supports the view that, as in every other question 
of statutory construction, the prime object is to determine 
the legislative intent, considering the entire statute, its pur- 
pose, and the consequences that would result from con- 
struing it one way or another; and that if an act mentioned 
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in the statute is performed in a mode not in precise accord 
with the mode indicated by the statute, it will still be suffi- 
cient if that which is done accomplishes the substantial 
purposes of the statute. As stated in Sutherland on Statu- 
tory Construction, 1891, p. 574, “the legislature intends 
what is reasonable, and especially that the act shall have 
effect; that its purpose shall not be thwarted by any trivial 
omission, or a departure from it in some formal, incidental 
and comparatively unimportant particular.” 

In your supplemental letter of April 8, 1937, you state 
that the 104 concerns to whom the invitation for bids in 
this case were submitted included every aeronautical manu- 
facturing establishment in the United States which could, 
within the period which the needs of the Government 
would permit, become able and equipped to furnish or con- 
struct the airplanes required. You further state that no- 
tice respecting this invitation for bids appeared in the issue 
of the “Government Advertizer” of August 30, 1934, and 
in the issue of the “Army and Navy Register” of September 
1, 1934. 

You also state that bidders were not requested to incor- 
porate in their bids the prices for which designs of the air- 
planes offered would be sold to the Government because a 
design as such was neither needed nor desired, and would 
not have been purchased if the prices had been submitted 
therefor, since past experiences and the need of the Depart- 
ment to secure the manufactured planes within a limited 
time made the purchase of a design and a subsequent letting 
of a contract for the manufacture of planes therefrom 
impracticable and not to the advantage of the Government. 

You also advise that for the reasons above stated your 
Department has for some years, in procuring airplanes, fol- 
lowed a procedure which omitted the two requirements 
above mentioned. This administrative practice and pro- 
cedure were reported by you to the Committee on Military 
Affairs of the House of Representatives in a letter to its 
chairman dated August 15, 1935, which letter was quoted 
in full with approval by the Committee in its report to the 
House (H. Rep. No. 1884, 74th Cong., 1st sess.; pp. 70-72). 
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No action was taken by the Congress with respect to this 
procedure so reported, and it is to be assumed that 
they acquiesced in it as a sufficient compliance with the 
purposes of the act and with the intent of Congress.* 

Under the facts in this case it would be manifestly unfair 
and unjust to hold that the failure to comply with the pro- 
visions of the statute in the manner referred to renders the 
contract invalid, and that therefore the Douglas Aircraft 
Co. cannot now receive payment for the airplanes which, 
in full compliance on its part with the contract, it 
has delivered to the Government and which the Govern- 
ment has accepted and continues to use in connection with 
the national defense. Apparently no one who could have 
successfully competed was prevented from competing by 
such failure. Certainly the Fairchild Aircraft Corpora- 
tion cannot be heard to complain since it was given the 
opportunity to, and did in fact, enter the competition. Nor 
would it appear that the failure to require the submission 
of prices at which the designs as such could be purchased 
by the Government was material, since a design, as such, 
would not have been purchased in any event, even if prices 
therefor had been submitted, because from experience and 
from the necessities of the occasion the purchase of such a 
design would have been impracticable and not in the interest 
of the Government. 

I am constrained to hold, therefore, that in this particu- 
lar case non-compliance with the provisions of the statute 
in the respect mentioned does not defeat the right of the 
contractor to demand and receive payment in accordance 
with the terms of the contract after it has fully and satis- 
factorily performed the contract and the Government has 
accepted the benefits thereof. It is my opinion, therefore, 


* United States, v. Jackson, 280 U. S. 183; United States v. Midwest Oil 
Co., 236 U. S. 459. In the latter case, which involved an administrative 
practice reported to Congress, the Supreme Court said at p. 481: “Congress 
with notice of this practice and of this claim of authority, received the 
report. Neither at that session nor afterwards did it ever repudiate the 
action taken or the power claimed. Its silence was acquiescence. Its 
acquiescence was equivalent to consent to continue the practice untiF tHe 
power was revoked by some subsequent action by Congress.” 
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that the Douglas Aircraft Co. 1s entitled to be paid in 
accordance with the terms of the contract. 
Respectfully, 
HOMER CUMMINGS. 





TITLE TO OIL AND GAS DEPOSITS IN FORMER FORT HAYS 
MILITARY RESERVATION 


The doctrine that in the absence of express reservation a grant of 
the title to land carries with it everything embraced in the land 
beneath its surface is applicable to grants by the United States. 

The grant of the abandoned Fort Hays Military Reservation by the 
United States to the State of Kansas conveyed a fee simple title in 
praesenti, subject to a condition subsequent; and the ownership 
thus acquired can be terminated only by a breach of the condition 
and subsequent enforcement of the forfeiture. 

The United States has no present interest in the land, and applications 
filed in the Department of the Interior for permits to prospect for 
oil and gas deposits were properly rejected. 


APRIL 19, 1987. 
The SEcRETARY OF THE INTERIOR. 


My Dear Mr. Secretary: Reference is made to your letter 
of February 13, 1937, in which you request my opinion upon 
certain questions considered in your Solicitor’s opinion of 
February 10, 1937, a copy of which accompanies your letter. 

The questions with which you are concerned involve the 
title to oil and gas deposits in certain land comprising the 
former Fort Hays Military Reservation which was granted 
to the State of Kansas upon condition by act of Congress 
of March 28, 1900, 31 Stat. 52. The pertinent part of that 
act, as amended by act of August 27, 1914, 38 Stat. 710, 1s 
as follows: 

“That the abandoned Fort Hays Military Reservation 
and all the improvements thereon, situated in the State of 
Kansas, be, and the same are hereby, granted to said State 
upon the conditions that said State shall establish and main- 
tain perpetually thereon, first, an experiment station of the 
Kansas Agricultural College or a State agricultural college 
and experimental station; second, a western branch of the 
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Kansas. State Normal School or a State normal school, and 
that in connection therewith the said reservation shall be 
used and maintained as a public park: Provided, That said 
State shall within five years, from and after the passage of 
this Act, accept this grant, and shall by proper legislative 
action establish on said reservation an experiment station 
of the Kansas Agricultural College or a State agricultural 
college and experimental station, and a western branch of 
the State Normal School or a State normal school; and 
whenever the lands shall cease to be used by said State for 
the purpose herein mentioned the same shall revert to the 
United States.” 

It appears that the State of Kansas accepted the grant, 
and has complied with the terms and conditions imposed by 
the statute. 

In June 1986 three applications were filed in your De- 
partment for permits to prospect for oil and gas deposits 
upon the land in question, the applications being made under 
section 13 of the act of February 25, 1920, 41 Stat. 441, as 
amended by the act of August 21, 1935, 49 Stat. 674, which 
provides for the granting of such permits by the Secretary 
of the Interior upon lands “wherein such deposits belong to 
the United States.” 

The Commissioner of the General Land Office rejected 
the applications upon the ground that the title to the land 
was in the State of Kansas, and that the United States had 
only a reversionary interest therein. On appeal by the ap- 
plicants, the Department of the Interior affirmed the action 
of the Commissioner in rejecting the applications. Your 
Solicitor agrees that the applications were rightly rejected, 
expressing the opinion that the State of Kansas has title 
to all minerals in the land and may mine and remove them 
so long as the United States is unable to establish a “right 
of reverter”. You desire my opinion in the matter. 

It is familiar law that a grant of the title to land carries 
with it everything embraced within the land beneath its 
surface, and this doctrine is applicable to grants made by 
the United States as well as to private grants. It has been 
held in numerous cases that the ownership of minerals in 
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lands of the United States passes with the title to the lands 
unless such ownership is expressly reserved. Moore v. 
Smaw, 17 Cal. 199, 79 Am. Dec. 123; Pacific Coast Mining & 
Milling Co. v. Spargo, 16 Fed. 348; Shoemaker v. United 
States, 147 U. S. 282; Dower v. Richards, 151 U. S. 658; 
Wyoming v. United States, 255 U. 8. 489, 501. And oil and 
natural gas are minerals, Ohio Oil Co. v. Indiana, 177 U.S. 
190; Kentucky Coke Co. v. Keystone Gas Co., 296 Fed. 320. 

The grant here involved does not contain any reservation 
of title to oil and gas deposits. Apparently the land was 
not regarded as valuable for minerals, and no suggestion 
was ever made that it contained oil and gas deposits until 
1936. Furthermore, by the act of May 5, 1876, 19 Stat. 52, 
mineral deposits in the State of Kansas are excluded, gen- 
erally, from the operation of the laws pertaining to mineral 
lands. It seems clear, therefore, that the validity of the 
grant is not affected in any way by any possible mineral 
character of the land. 

There remains to be considered the nature of the title or 
estate conveyed to the State of Kansas by the above-quoted 
act of March 28, 1900, as amended. The language of the 
enactment is that the lands “be, and the same are hereby, 
granted” to the State upon condition that the State shall use 
the lands for the purposes stated, and that if it shall cease 
to use the lands for such purposes they shall revert to the 
United States. The effect of this language is to convey to 
the State a fee simple title in praesenti, subject to a condi- 
tion subsequent. The ownership thus acquired by the State 
can be terminated only by a breach of the condition on its 
part and the subsequent enforcement of the forfeiture by 
the United States. Mere breach of a condition subsequent 
does not work a forfeiture, and so long as the United States 
does not establish a forfeiture for condition broken, the 
State of Kansas has the same rights and powers relative to 
the land as it would have if the condition did not exist. 
Furthermore, only the United States may take advantage 
of a breach if one should occur. 

These principles are firmly established by the leading case 
of Schulenberg v. Harriman, 21 Wall. 44, in which the grant 
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involved (from the United States to the State of Wisconsin) 
is similar in all essential respects to that now under consid- 
eration. See, also: Opinion of Attorney General to Secre- 
tary of War, March 24, 1937 (39 Op. 3); Vad v. Long 
Island R. Co., 106 N. Y. 283, 12 N. E. 607; Afethodist Protes- 
tant Church v. Young, 180 N. C. 8, 40 S. E. 691; Leaven- 
worth, etc., R. R. Co. v. United States, 92 U. S. 7388; Lake 
Superior &e. Co. v. Cunningham, 155 U. S. 354; New York 
Indians v. United States, 170 U.S. 1. 

In the case last cited, the Supreme Court in considering 
the meaning of a granting clause like the one under 
consideration stated (p. 17) : 

“In the cases arising under the railroad land grants, of 
which Schulenberg v. Harriman, 21 Wall. 44, is a leading 
one, the language of the granting clause was in the present 
tense, ‘there be, and hereby is, granted, etc.; and it has al- 
ways been held that these were grants in praesentiz, * * * 
The doctrine of this case has been affirmed so many times 
that the question is no longer open to argument here.” 

It follows from what has been said that the United States 
has no present interest in the land in question and that the 
applications for permits to prospect for oil and gas deposits 
therein were properly rejected by your Department. 

Whether the use of the land in this case by the State of 
Kansas for the mining of oil and gas would conflict with its 
use for the educational and public park purposes specified in 
the grant so as to justify the United States in declaring a 
forfeiture is a question of fact for administrative determina- 
tion if necessity therefor should arise. 


Respectfully, 
HOMER CUMMINGS. 





TRADE AGREEMENTS ACT—THE WORD “EXISTING” DEFINED 


The word “existing” as used in the provisions of the Trade Agree- 
ments Act quoted herein, means existing at the time a given trade 
agreement is concluded; but it does not apply to duties proclaimed 
under the act, being applicable only to “basic” duties referred 
to herein. 
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Aprin 20, 1937. 
The SEGRETARY OF STATE. 

My Dear Mr. Secretary: I have your letter of March 
8, 1987, in which you refer to the provisions of the Trade 
‘Arrests Act (48 Stat. 943) “authorizing the President 
whansves he makes certain findings of fact: 

“*To enter into foreign trade agreements with foreign 
governments or instrumentalities thereof; and 

“(To proclaim such modifications of existing duties and 
other import restrictions, or such additional import restric- 
tions, or such continuance, and for such minimum periods, 
of existing customs or excise treatment of any article cov- 
ered by foreign trade agreements, as are required or appro- 
priate to carry out any foreign trade agreement that the 
President has entered into hereunder.’ ” 

You request my opinion upon the question whether “the 
word ‘existing’ as used in the quoted provisions of law 
means existing at the time of the passage of the Trade 
Agreements Act or existing at the time of the conclusion of 
a given trade agreement.” 

There are numerous decisions of the courts holding that 
the terms “existing laws,” “existing liens,” and other terms 
of like character when used in statutes of general applica- 
_tion refer to all, laws, liens, etc., existing or in effect at the 
time action is taken unless the statutes in which they are 
used either expressly or impliedly otherwise restrict their 
meaning. See Curtis v. Wortsman, 26 Fed. 36; Cole v. 
Wayne Circuit Judge, 106 Mich. 692; Culver v. The People, 
161 Tl. 89; St. Lows & P.R. R. Co. v. Kerr, 153 Ill. 182; Sz. 
Lows v. Gunning Co., 188 Mo. 347; Thorts v. Byxbee, 34 
Cal. App. 226. These decisions are based upon the-rule of 
statutory construction stated in Sutherland on Statutory 
Construction (2d ed.), v. 2, p. 789: 

“Where * * * the adentite statute makes no refer- 
ence to any particular act by its title or otherwise, but 
refers to the general law regulating the subject in hand, 
the reference will be regarded as including, not only the law 
in force at the date of the adopting act, but also the law 
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in force when action is taken, or proceedings are resorted 
to.” 

An attempt, however, by the application of this rule to 
construe the word “existing” as it appears in the statute 
involved to mean existing at the time of the conclusion of 
a given trade agreement, presents difficulties. The rule 
itself precludes its application if the statute either expressly 
or impliedly shows that a different meaning was intended. 
Moreover, a rule of construction may never be used except 
as an aid in arriving at the intention of the legislative 
‘body. In construing any statute the legislative intent, if 
it can be ascertained, must control; and in arriving at the 
legislative intent the entire statute, its form, its several 
parts, its purposes, its relation to other statutes, and the 
effect of construing it one way or another, must be con- 
sidered. 

With these principles in mind it must be noted that in 
addition to the provisions quoted in your letter the act 
contains the following clause: 

“No proclamation shall be made increasing or decreasing 
by more than 50 per centum any existing rate of duty or 
transferring any article between the dutiable and free 
lists.” 

This clause follows immediately after the provisions 
quoted in your letter, and is obviously a limitation upon 
the authority granted in that part of the statute which 
precedes it. 

Briefly, the Trade Agreements Act provides that when- 
ever the President finds as a fact that any eaisting duties 
or other import restrictions of the United States or any 
foreign country are unduly burdening or restricting the — 
foreign trade of the United States, and that the declared 
purposes of the act will be promoted by such action, he 
may, from time to time, enter into foreign trade agreements 
and in connection therewith proclaim such modifications of 
eamisting duties and other import restrictions or such con- 
tinuance of existing excise treatment of articles covered by 
such trade agreements as are required or appropriate for 
carrying out such agreements—provided that no proclama- 
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tion issued under the act shall increase or decrease existing 
duties by more than 50 per centum, and that no article shall 
be transferred from the dutiable to the free list and vice 
VELSA. 

It must also be remembered that the Trade Agreements 
Act was enacted as an amendment to the Tariff Act of 
1980, and became section 350 of the latter act. Section 
836 of the said Tariff Act, known as the flexible tariff 
provision, provides that when it has been determined in 
the manner therein prescribed that the duties expressly 
fixed by statute do not equalize the differences in cost of 
production of domestic articles and the like or similar 
foreign articles when produced in the principal competing 
country, and that an increase or decrease by a given amount 
in the rates of duty is necessary to equalize such differences, 
the President shall by proclamation approve such increase 
or decrease, and: that commencing 30 days théreafter the 
increased or decreased rates of duty shall take effect. That 
section further provides that in no case may the total in- 
crease or decrease of such rates of duty exceed 50 per 
centum of the rates expressly fixed by statute. 

Prior to the enactment of the Trade Agreements Act 
many proclamations had been issued by the President un- 
der this section, some increasing and others decreasing the 
rates of duty fixed by statute. In the administration of 
the Trade Agreements Act the rates which had been thus 
proclaimed by the President under section 336 were ac- 
cepted and adopted, I think correctly, as “existing” rates 
of duty for the purposes of the Trade Agreements Act. 

However, since the language of the Trade Agreements 
Act. authorizing the President. to proclaim increased or 
decreased duties in connection with a trade agreement is 
substantially the same as the language in section 336 au- 
thorizing the President to proclaim increased or decreased 
duties under that section, it follows that applying to the 
rates proclaimed under the Trade Agreements Act the ad- 
ministrative practice adopted in connection with the rates 
proclaimed under section 3836, they also would be, after 
they became effective, existing rates; and if “existing,” as 
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used in the provisions. of the statute quoted in your letter, 
should be construed unqualifiedly to mean existing at the 
time of the conclusion of a given trade agreement, they would 
be usable as a basis for negotiating further trade agree- 
ments and the proclaiming of still further increases or de- 
creases in rates. Thus the duties existing at the time of 
the passage of the act might be reduced 50 per centum 
under proclamations issued in connection with one trade 
agreement, and these duties then becoming the existing 
duties might again be reduced 50 per centum in connection 
with a subsequent trade agreement; and this process might 
be continued until such duties would be reduced to an 
infinitesimal degree. By the reverse process such duties 
might be increased much beyond the 50 per centum limita- 
tion in the statute. Such results would clearly be in con- 
fiict with the intention of the Congress, expressly declared 
in the statute, that no “existing” duty shall be increased 
or decreased by more than 50 per centum, and that no 
article shall be transferred from the dutiable to the free 
list. Manifestly, therefore, unless materially qualified, a 
construction holding the word “existing,” as used in this 
statute, to mean existing at the time of the conclusion of a 
given trade agreement cannot be sustained. 

On the other hand, a construction holding the word 
“existing” to mean existing at the time the Trade Agree- 
ments Act was passed also presents difficulties. The statute 
contains another clause, also not quoted in your letter, which 
reads: 

“The provisions of sections 336 * * * of the Tariff Act 
of 1930 shall not apply to any article with respect to the 
importation of which into the United States a foreign trade 
agreement has been concluded pursuant to this Act * * *,” 

The effect of this clause is to prevent the President from 
acting under the flexible tariff provisions of section 336 
with respect to any article which has become the subject 
of a trade agreement. Section 336 is not repealed, how- 
ever, and it remains applicable to all articles which have 
not been made the subject of a trade agreement. It follows 
that the President, as to any article the duty on which has 
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not been reduced under section 336 and which has not 
been made the subject of a trade agreement, may now, 
under section 336, upon a finding of the facts required 
thereby, reduce the duty thereon 50 per centum. How- 
ever, the “existing” duty on such article for the purposes 
of the Trade Agreements Act, under the construction now 
being considered, would still be the duty which existed at 
the time the act was passed; and the President could 
thereufter make the article the subject of a trade agreement 
and again reduce the duty 50 per centum of such “existing” 
rate. The two reductions of 50 per centum each in the rate 
which existed at the time the Trade Agreements Act was 
passed, one under section 336 and the other under the 
Trade Agreements Act, would result in a removal of the 
entire duty on such article, transferring it from the dutiable 
to the free list. By the reverse process the existing duty 
could be increased by two increases so proclaimed to twice 
what it was when the Trade Agreements Act was passed. 
Similar results would follow should the Congress, subse- 
quent to the passage of the Trade Agreements Act, increase 
or decrease rates of duty. Thus again there would be con- 
flict with the intention of the Congress as expressly 
declared in the act. 

Moreover, the word “existing” is not used in the act in 
connection with duties alone. In the provisions of the act 
quoted in your letter the term used is “existing duties and 
other import restrictions.” In a clause immediately preced- 
ing those provisions the expression “existing duties or other 
import restrictions of the United States or any foreign 
country” is found. the term “other import restrictions” 
is a broad one. The act itself declares that “the term 
‘duties and other import restrictions’ includes (1) rate and 
form of import duties and classification of articles, and (2) 
limitations, prohibitions, charges, and exactions other than 
duties, imposed on importation or imposed for the regula- 
tion of imports.” “Other import restrictions,” therefore, 
embraces a variety of subjects and practices. It includes 
many measures and practices adopted by different countries 
for the purpose of securing advantage in international 
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trade or in retaliation for trade practices, deemed discrim- 
inatory, engaged in by other countries. Such import re- 
strictions are variable, differing in different countries, and 
changing from day to day. Oftentimes those in effect to- 
day are withdrawn tomorrow, and others substituted in 
their stead. 

The Congress has both imposed, and authorized the Presi- 
dent to impose, import restrictions other than customs 
duties upon the commerce of foreign countries in order to 
eliminate discrimination by such countries against the com- 
merce of the United States. Restrictions of this class, and 
the authority to impose them, existed long before the pas- 
sage of the Trade Agreements Act; and many such restric- 
tions may have been imposed since the passage of that 
act. The purpose of these import restrictions and one of 
the major purposes of the Trade Agreements Act are essen- 
tially the same, namely, to induce, if possible, foreign coun- 
tries to cease their discriminations against the commerce of 
the United States. 

For the Congress to pass an act designed to enable the 
President to induce foreign countries to cease their dis- 
-criminations against the commerce of the United States by 
offering to such countries modifications of import restric- 
tions imposed by the United States against their commerce, 
and in the same act to use language which prohibits the 
President, in his efforts in this respect, from offering to 
such countries a modification of those import restrictions 
imposed because of the identical practices now sought to 
have abrogated, would, it seems to me, be an inconsistency 
bordering on the absurd. Such a statute would tend to de- 
feat itself, and I cannot believe that the Congress so 
intended. 

The form of your question, and also the nature of the 
question itself, suggests the necessity of construing the word 
“existing” to mean either existing at the time of the passage 
of the Trade Agreements Act, or existing at the time of the 
conclusion of a given trade agreement. However, since 
neither of these constructions may be accepted without ma- 
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terial qualifications, it is esserttial that a proper qualification 
of one of them be found or some other construction sought. 

It is obvious that the Congress intended the Trade Agree- 
ments Act to be applicable to some class of duties. This 
class of duties, for lack of a better term, may be called 
“basic” duties. It becomes necessary, therefore, to deter- 
mine the nature of these “basic” duties which the Congress 
had in mind. 

The Tariff Act of 1930, prior to the enactment of the 
Trade Agreements Act as an amendment thereto, repre- 
sented a purely unilateral tariff system. The Congress 
recognized that the unilateral system was inadequate to the 
needs of the country; and in enacting the Trade Agreements 
Act it authorized the introduction of a system based upon 
bilateral agreements whereby future tariff rates would be 
dependent to some extent upon agreements made with 
foreign countries. The Congress had been depending en- 
tirely upon a unilateral system with flexible features to 
meet the changing conditions in the commercial world. It 
decided, however, that better results could be obtained by 
the use of the bargaining power, culminating in agreements 
under which the United States would make concessions in 
return for concessions made by foreign countries; so the 
Trade Agreements Act was passed, authorizing the Presi- 
dent to-bargain for and to enter into such agreements, and 
by proclamation to establish rates of duty based thereon. 
Considering this manifest purpose of the act and the effect 
upon this purpose likely to flow from construction of the 
act, I am led to the conclusion that the Congress intended 
that the “basic” duties to which the act should be applicable 
should include all duties established by law, whether estab- 
lished prior or subsequent to the passage of the act, except 
such duties as might be prescribed under the terms of the 
act itself. 

_ This conclusion is supported by the fact that the Trade 
Agreements Act leaves the “basic” duties as thus defined | 
still subject to the flexible tariff provisions of section 336, 
while it expressly declares that the provisions of that sec- 
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tion shall not be applicable to the duties prescribed under 
the Trade Agreements Act. Moreover, “basic” duties, as 
thus defined, were the only duties existing at the time the 
Trade Agreements Act was passed, and the evils sought to 
be remedied relate solely to duties of this class. In addition 
It permits a qualified construction of the word “existing,” 
holding it to mean existing at the time action is taken, in 
accordance with the rule quoted from Sutherland on Stat- 
ulory Construction, supra, without encountering the diffi- 
culties pointed out. Moreover, it does not encounter the dif- 
ficulties presented by a construction holding the word to 
mean existing at the time the act was passed. 

Accordingly, it is my opinion that the word “existing,” 
as used in the provisions of the Trade Agreements Act 
quoted in your letter, means existing at the time action is 
taken, that is, at the time of the conclusion of a given trade 
agreement; but that it is not applicable to duties proclaimed 
under the said act, being applicable only to the “basic” 
duties referred to herein. Under the terms of the act, such 
“basic” duties, of course, may be increased or decreased 
from time to time, provided the total increase or decrease 
does not exceed 50 per centum thereof. 


Respectfully, 
HOMER CUMMINGS. 





APPLICABILITY OF CIVIL SERVICE RULES TO APPOINTMENT 
OF ATTORNEYS BY UNITED STATES MARITIME COMMISSION 


The Civil Service Rules prescribed by the President under express 
statutory authority have the force of law and are part of the civil- 


service laws. 
Attorneys in the United States Maritime Commission required to be 


appointed “subject to provisions of the civil-service laws” may be 
appointed under schedule A of the Civil Service Rules without 
competitive examination. 
May 14, 1937. 

‘The PresmpENt. | | 

My Dear Mr. Presipenr: Reference is made to your 
memorandum of April 23, 1937, requesting my opinion upon 
the following question presented in the letter of the Chair- 
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man of the United States Maritime Commission, dated 
April 21, 1937; 


“Do the provisions of rule II-8 of the Civil Service Rules 
apply to the appointment of attorneys to the Maritime 
Commission where such attorneys are not specifically ex- 
empted from the civil-service laws under the terms of 
section 201 (e) of the Merchant Marine Act of 1936, so as 
to except such attorneys from competitive examination 2s 
provided in rule II-3 of the Civil Service Rules and schedule 
A attached thereto?” 


The provisions of section 201 (e) of the Merchant Marine 
Act, 19386 (49 Stat. 1985, 1986), here pertinent, read as 
follows: 

“Without regard to the civil-service laws * * * the 
Commission may appoint and prescribe the duties and fix 
the salaries of a secretary, a director for each of not to 
exceed five divisions, a general counsel, a clerk to each 
member of the Commission, and not more than three assist- 
ants, not more than a total of twelve each of naval archi- 
tects, special experts, attorneys, and examiners and not 
more than two inspectors at each shipyard at which vessels 
are being constructed by it or under its supervision. 
« * * The Commission may, subject to the provisions 
of the civil-service laws * ™ *™, appoint such other 
officers, engineers, inspectors, attorneys, examiners, and 
other employees as are necessary in the execution of its 
functions: * * *,” 

Section 1753, Revised Statutes (U. S. C., title 5, sec. 
631), provides in part: 

“The President is authorized to prescribe such regula- 
tions for the admission of. persons into the civil service of 
the United States as may best promote the efficiency 
thereof * * *,” 

The Civil Service Act of January 16, 1883 (22 Stat. 403), 
after establishing the Civil Service Commission and author- 
izing the appointment of the Commissioners, provides in 
part: 
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“Sec. 2. That # shall be the duty of said commissioners: 

“First. To aid the President, as he fitay request, in pre- 
paring suitable rules for carrying this act into effect, and 
when said rules shall have been promulgated it shall be the 
duty of all officers of the United States in the departments 
and offices to which any such rules may relate to aid, in all 
proper ways, in carrying said rules, and any modifications 
thereof, into effect. 

“Sreconp. And, among other things, said rules shall 
provide and declare, as nearly as the conditions of good 
administration will warrant, as follows: 

“First, for open, competitive examinations for testing the 
fitness of applicants for the public service now classified or 
to be classified hereunder. * * * 

“Second, that all the offices, places, and employments so 
arranged or to be arranged in classes shall be filled by 
selections according to grade from among those. gtaded 
highest as the results of such competitive examinations. 

% % % % % 

“Kighth, * * * And any necessary exceptions from 
said * * ™ fundamental provisions of the rules shall be 
set forth in connection with such rules, * * *,” 

“Sec. 7. That after the expiration of six months from the 
passage of this act no officer or clerk shall be appointed, 
and no person shall be employed to enter or be promoted 
in either of the said classes now existitig, or that.may be 
arranged hereunder pursuant to said rules, until he has 
passed an examination, or is shown to be specially exempted 
from such examination in conformity herewith. * * *” 

The Civil Service Rules were prescribed by the President 
under the authority expressly granted in the above-men- 
tioned statutes and related acts. Such rules, therefore, have 
the force of law, and are a part of the civil-service laws. 

Section 1 of rule IT declares that “the classified service 
shall include all officers and employees in the executive civil 
service of the United States * * ™ except persons em-. 
ployed merely as laborers and persons whose appointments 
are subject to confirmation by the Senate.” Section 2 of 
said rule provides that no person shall be appointed to a 
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position in the classified service “until he passes an exami- 
nation in conformity with these rules, unless especially. ex- 
empted thereunder”; but section 3 provides that “appoint- 
ments to the excepted positions named in schedule A of 
these rules may be made without examination”, and para- 
graph 4 of subdivision I of schedule A names among the 
positions excepted by the schedule the positions of “at- 
torneys, assistant attorneys, and special assistant attorneys, 
except those in the Veterans’ Bureau.” 

Section 201 (e) requires that the appointments of several 
classes of employees, including attorneys of the class re- 
ferred to in the question presented, shall be made “subject 
to the provisions of the civil-service laws.” However, rule 
II and schedule A of the Civil Service Rules, which, as 
above stated, are a part of the civil-service laws, authorize 
attorneys whose appointments are subject to the provisions 
of the civil-service laws to be appointed without competitive 
examination; and the rule and schedule, insofar as their 
terms make them so, are applicable equally with other pro- 
visions of the civil-service laws to all employees, cluding 
attorneys, whose appointments are required by section 201 
(e) to be made “subject to the provisions of the civil-service 
laws.” 

This view is supported by an administrative practice of 
long standing. Since the adoption of paragraph 4 of sub- 
division I of schedule A as a part of the Civil Service 
Rules, it has been the general administrative practice in the 
executive branch of the Government to appoint under 
schedule A, without competitive examination, all attorneys 
whose appointments were required, by the act authorizing 
the same, to be made subject to or in accordance with the 
provisions of the civil-service laws. 

My attention has been called to section 4 (f) of the 
Communications Act of 1934 (48 Stat. 1064, 1067) and to 
the administrative construction and practice adopted in 
connection therewith. That section, which authorizes the 
appointments of attorneys and other employees in the Fed- 
eral Communications Commission, contains substantially 
the same language -as section 201 (e) of the Merchant. Ma- 
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rine Act, 1936. After the enactment of the Communica- 
tions Act the Civil Service Commission ruled that under its 
provisions attorneys appointed in the Federal Communica- 
tions Commission were required to pass competitive civil- 
service examination. This ruling was acquiesced in by the 
Federal Communications Commission, and the practice of 
requiring attorneys appointed in the Federal Communica- 
tions Commission to pass competitive civil-service exami- 
nation has since been followed. See note 2 to schedule A, 
subdivision I, Civil Service Act and Rules, Statutes, Exec- 
utive Orders and Regulations, published September 15, 
1934. 

An administrative practice of sufficiently long standing is 
always entitled to consideration. It must be noted, how- 
ever, that sections 208 and 311 of the Budget and Account- 
ing Act, 1921 (42 Stat. 20, 22, 25; U.S. C., title 31, secs. 17 
and 52), which authorize the appointment of attorneys and 
other employees in the Bureau of the Budget and in the 
General Accounting Office, are also, in all material respects, 
similar to section 201 (e). The Budget and Accounting 
Act was approved June 10, 1921, and since its enactment the 
administrative practice in connection therewith has been to 
appoint attorneys in the Bureau of the Budget and in the 
General Accounting Office under schedule A, without com- 
petitive examination. This administrative practice under 
the Budget and Accounting Act, followed for many years 
and conforming as it does to the above-mentioned general 
administrative practice of long standing, should not be up- 
set except for sound and convincing reasons; and it goes a 
long way in the direction of proving the presence of un- 
assailable ground for the construction of section 201 (e) 
in conformity therewith. It is not, in my opinion, over- 
come by the practice in connection with section 4 (f) of — 
the Communications Act of 1934, since that practice has 
been adopted only recently. 

It has been suggested that the language of section 201 (e) 
differentiates it from many other statutes requiring appoint- 
ments of attorneys to be made subject to the provisions of 
the Civil Service Rules, so that, notwithstanding the above- 
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mentioned administrative practice under earlier statutes, 
attorneys appointed under section 201 (e) are required by 
it to pass competitive civil-service examinations. It is 
pointed out that the section first expressly fixes a definite 
number of attorneys who may be appointed without regard 
to the civil-service laws—and thus without competitive 
examination—and then provides for the appointment of 
additional attorneys “subject to the provisions of the civil- 
service laws”. The argument is made that this provision 
for two separate and distinct classes of attorneys is a clear 
indication of the intention of Congress that attorneys of the 
class authorized to be appointed “subject to the provisions 
of the civil-service laws” should pass competitive civil- 
service examination; and that, therefore, section 201 (e) 
impliedly repeals, pro tanto, the provisions of schedule A— 
since otherwise the provision in the statute for the two 
distinct classes of attorneys would be without meaning. 
Repeals by implication, however, are not favored by the 
courts; and such repeals will not be recognized unless the 
intent to repeal is clear, or the provisions of the two stat- 
utes are wholly incompatible. I find no clear implication 
that the Congress intended by section 201 (e)—which, as 
heretofore noted, comprehends appointment of employees 
other than attorneys—to repeal, or in any way to modify 
or change, the provisions of schedule A or of section 3 of 
rule II of the Civil Service Rules relating to attorneys. 
Neither do I consider the statute wholly incompatible with 
the rule and schedule. The requirement for competitive ex- 
amination 1s by no means the only distinction between ap- 
pointments made “subject to the civil-service laws” and 
those made “without regard to” such laws. Moreover, the 
administrative practice above referred to in connection with 
the provisions of the Budget and Accounting Act, 1921— 
which statutes also provide for separate classes of attorneys, 
and are in other respects similar to section 201 (e)—is 
In direct conflict with the view that the language of sec- 
tion 201 (e) differentiates it from the language of other 
statutes under which attorneys have been appointed under 
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schedule A, and the view that: the section amounts to a 
partial repeal or modification of the schedule. 

It is my opinion, therefore, that the provisions of section 
8, rule II, and of paragraph 4, subdivision I, schedule A 
of the Civil Service Rules are applicable to attorneys in the 
Maritime Commission of the class referred to in the ques- 
tion presented, and that such attorneys may be appointed 
without competitive civil-service examination. I have care- 
fully examined the legislative history of section 201 (e) 
and of related statutes and find nothing therein conflicting 
with this conclusion. | 

Respectfully, 
JOSEPH B. KEENAN, 
Acting Attorney General. 





LEASING OF LANDS IN GRAZING DISTRICTS ESTABLISHED 
UNDER TAYLOR GRAZING ACT 


The leasing of State-owned lands within grazing districts established 
pursuant to sec. 1 of the Taylor Grazing Act is not authorized by 
that act and is therefore prohibited by sec, 3736 R. S. 

The authorization under the Taylor Grazing Act to accept gifts of 
land and contributions of money does not supply authority to pur- 
chase or lease lands with such contributions free from the restrie- 
tions of sec. 3736 R. S. 

May 14, 1937. 

The SecrETARY OF THE INTERIOR. 

My Dear Mr. Secretary: Reference is made to your let- 
ter concerning the authority of your Department to lease 
State-owned lands situated within the boundaries of graz- 
ing districts established pursuant to section 1 of the Taylor 
Grazing Act (48 Stat. 1269), as amended by the act of June 
26, 1986, 49 Stat. 1976. 

From your letter and the opinion of your Solicitor, dated 
February 15, 1937, it appears that a considerable portion of 
the lands within the grazing districts is owned by various 
States, particularly by the State of Utah; and that these 
lands are so interspersed with the public lands of the United 
States that, in the opinion of the Director of Grazing, effec- 
tive administration of the grazing districts is seriously ham- 
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pered. For this reason, you deem it desirable from an .ad- 
ministrative viewpoint that the United States have the 
control and use of such State-owned lands, and state that: 

“The specific question presented is whether leases of such 
lands, rentals thereunder to be paid from the special fund 
of contributions for which provision is made in section 9 of 
the Taylor Grazing Act, are prohibited by Revised Statutes, 
section 3736 (U.S. C., title 41, sec. 14) * *. ¥*” 

Section 3736 of the Revised Statutes provides that “No 
land shall be purchased on account of the United States, 
except under a law authorizing such purchase”, and a lease 
of land is within the purview of this statute. 28 Op. A. G. 
463 ; 35 2d. 188. 

Section 2 of the Grazing Act provides, in pertinent part, 
that: 

“The Secretary of the Interior shall make provision for 
the protection, administration, regulation, and improvement 
of such grazing districts as may be created under the author- 
ity of the foregoing section, and he shall make such rules 
and regulations and establish such service, enter into such 
cooperative agreements, and do any and all things necessary 
to accomplish the purposes of this act and to insure the 
objects of such grazing districts, namely, to regulate their 
occupancy and use, to preserve the land and its resources 
from destruction or unnecessary injury, to provide for the 
orderly use, improvement, and development of the range; 
an aah 

It is the opinion of your Solicitor that this language is 
insufficient, in view of the prohibition contained in section 
3736, supra, to authorize the leasing of lands generally in 
administering the Grazing Act, and, consequently, that no 
general appropriation for carrying out its provisions would 
be available for payment of rentals under such leases. With 
this conclusion I am in agreement. 

Section 8 (a) of the Grazing Act, as amended, reads as 
follows: 

“That where such action will promote the purposes of the 
district or facilitate its administration, the Secretary is au- 
thorized, for the purpose of this Act only, to accept on 
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behalf of the United States any lands within the exterior 
boundaries of a grazing district as a gift.” 

And section 9 of the act reads, insofar as here material: 

“x *« * The Secretary of the Interior shall * * * 
be empowered to accept contributions toward the adminis- 
tration, protection, and improvement of the district, moneys 
so received to be covered into the Treasury as a special fund, 
which is hereby appropriated and made available until ex- 
pended, as the Secretary of the Interior may direct, for 
payment of expenses incident to said administration, protec- 
tion, and improvement - ee 

Your Solicitor is of the opinion that since the Badwakany 
is authorized by section 8 (a) to accept gifts of land and 
by section 9 to accept contributions of money, he is author- 
ized to purchase or lease lands with such contributions, free 
from the restrictions of section 3736 of the Revised Statutes. 

I am unable to see how the authority conferred in section 
8 (a) to accept lands as a gift has any bearing upon the 
question whether the funds contributed under section 9 may 
be used for leasing lands, or how the mere fact that the 
funds received under section 9 are donations to the United 
States removes the restriction of section 3736 of the Revised 
Statutes upon their use. Although such funds are donated 
to the Government, this is not true of the control and use of 
the lands desired to be leased, which, evidently, are to be 
acquired only for valuable consideration on the part of the 
Government. The situation does not present the case of a 
lease of land to the Government without any, or for only a 
nominal, consideration. 28 Op. A. G. 418. In construing 
section 3736, Attorney General Sargent stated in an opinion 
to the Secretary of War (385 Op. 183, 185) that: 

“x * * it would seem that the liberal meaning of the 
statute is that interests or estates in real estate cannot legally 
be acquired by the United States, to be paid for by the 
United States, except under a law especially authorizing 
such acquisition.” [Italics supplied. ] 

It is to be noted that the contributions in question are to 
be covered into the Treasury as a special fund which there- 
after may be expended only for certain specified purposes. 
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The controlling question is whether the use of the fund for 
payment of rentals under leases is within the purposes 
stated, and it is immaterial that the fund consists of contri- 
butions. The special fund is expressly appropriated for the 
“payment of expenses incident * to said administration, pro- 
tection, and improvement” of the grazing district concerned. 
This general language, which contains no reference to the 
leasing of lands, is not, in my opinion, sufficient to confer 
the power to purchase or lease land. It must be entirely 
clear that the Congress intended to grant such authority, or 
the prohibition of section 8786 is applicable. This prin- 
ciple is forcibly enunciated by Attorney General Speed in 
an opinion to the Secretary of War (11 Op. 201) hold- 
ing that an appropriation “for permanent defences at Nar- 
ragansett Bay” could not be used for the purchase of a tract 
of land as a site of one of the proposed defenses, In the 
course of the opinion it is stated (pp. 202-203) : 

“The power in question being derivable, therefore, only 
by implication from the authority conferred by the statute, 
the question is, whether we are at liberty, in view of the 
general and permanent prohibition contained in the statute 
of 1820 [sec. 3736, R. S.J], to determine that the power 
conferred on the executive department by the act of 18638 
embraces a power so clearly merely incidental to the one 
conferred. 

“T am of opinion that we are not, and that the general 
effect of the act of 1820, 1s to render the exercise by an execu- 
tive department of a power to purchase land on account of 
the United States illegal, unless the intention of Congress 
that such a power should be exercised has been so clearly ex- 
pressed in the law which is invoked as containing the author- 
ity, that the power may be said to be an express one under 
the words of that law. | 

“T have already shown that the authority to purchase land, 
as a site for one of the proposed defences at Narragansett 
Bay, is not expressly conferred in the sense just indicated by 
the act of 1863. The operation of the act of 1820, then, is 
to defeat the exercise of that authority on the principle 
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which I have enunciated. It is plain, that to give any other 
effect to the act of 1820 than that to which I have PeRgered 
would be to nullify it, or to impair its efficiency. 

“There never was a time in the history of this eaninall 
when the purchase of land on account of the United States 
without authority of law was a legal act on the part of the 
Executive. What effect, then, can the act of 1820 have, as a 
substantive expression of the will of Congress, unless that 
of prohibiting the purchase of real estate on account of the 
United States under merely implied authority? I can con- 
ceive of none.” 

The power to lease the extensive areas of State-owned 
lands within the grazing districts 1s broad and important; 
and there would seem to be no reason why, if the Congress 
considered the leasing of lands necessary or desirable in the 
administration of the act, the funds for such purpose should 
have been limited to the uncertain and speculative amount 
that might be contributed under section 9. Furthermore, 
I do not see how it could be held that section 9 authorizes 
the leasing of land without conceding, contrary to the con- 
clusions heretofore expressed, that section 2 confers the same 
power. Section 2 not only authorizes the Secretary of the 
Interior to make provision for the “protection, administra- 
tion, * * * and improvement” of the grazing districts 
established pursuant to section 1, but also authorizes the Sec- 
retary to do any and all things necessary to accomplish the 
purposes of the act, and to insure the objects of the grazing 
districts, one of which is stated to be “to preserve the land 
and its resources from destruction or unnecessary injury.” 

For the reasons stgted above, it is my opinion that the 
leasing of State-owned lands within grazing districts estab- 
lished pursuant to section 1 of the Taylor Grazing Act is 
not authorized by that act, and is therefore prohibited by 
section 3736 of the Revised Statutes. 


Respectfully, 
HOMER CUMMINGS. 
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CONSTITUTIONALITY OF RESOLUTION ESTABLISHING 
UNITED STATES NEW YORK WORLD'S FAIR COMMISSION 


The resolution establishing the United States New York World’s 
Fair Commission, composed largely of members of the Congress, and 
authorizing the Commission to make appointments, to administer 
the resolution, and to expend the appropriation made thereby, 
represents an unconstitutional invasion of the province of the 
Executive. 


May 17, 1937. 
The PRESIDENT. 


My Drar Mr. Presipent: Reference is made to the re- 
quest of your Administrative Assistant, Mr. James Roose- 
velt, for my opinion upon the constitutionality of House 
Joint Resolution 304, recently passed by both Houses of 
the Congress and submitted for your approval. 

Section 1 of the said joint resolution establishes a Com- 
mission to be known as the United States New York 
World’s Fair Commission, to be composed of the Secre- 
tary of Agriculture, the Secretary of Commerce, the Secre- 
tary of Labor, the chairman and the ranking majority and 
the ranking minority member of the Committee on Com- 
merce of the United States Senate, the two United States 
Senators from the State of New York, and the chairman 
and the ranking majority and the ranking minority mem- 
ber of the Committee on Foreign Affairs of the House of 
Representatives. The section also declares that the said 
Commission shall represent the United States in connection 
with the holding of a world’s fair and celebration in the 
city of New York during the observance in the year 1939 
of the one hundred and fiftieth anniversary of the inaugura- 
tion of the first President of the United States of America 
and the establishment of the Federal Government in the 
city of New York. 

Section 2 of the joint resolution establishes the offices 
or positions of United States Commissioner General and 
two Assistant Commissioners for the New York World’s 
Fair, and fixes their compensation. Section 3 declares that 
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the Commission shall prescribe the duties of the United 
States Commissioner General and shall delegate such powers 
and functions to him as it may deem advisable. 

The joint resolution further appropriates the sum of 
$5,000,000 out of any money in the Treasury not otherwise 
appropriated and provides for its expenditure and for the 
administration of the joint resolution by the said Com- 
mission acting through the said Commissioner. 

In my opinion those provisions of the joint resolution 
establishing a Commission composed largely of members 
of the Congress and authorizing them to appoint a United 
States Commissioner General and two Assistant Commis- 
sioners for the New York World’s Fair, and also providing 
for the expenditure of the appropriation made by the reso- 
lution and for the administration of the resolution gener- 
ally amount to an unconstitutional invasion of the province 
of the Executive. 

In Springer v. Philippine Islands, 277 U. S. 189, the 
Supreme Court held unconstitutional certain acts of the 
Philippine Legislature vesting the voting power of stock 
owned by the Government of the Philippines in a com- 
mittee consisting of the Governor General, the President 
of the Senate, and the Speaker of the House of Representa- 
tives of the Philippine Islands. In the course of its opinion 
the Court said (pp. 201, 202): 

“Thus the Organic Act [for the Philippine Islands], 
following the rule established by the American constitu- 
tions, both State and Federal, divides the Government into 
three separate departments—the legislative, executive, and 
judicial. Some of our State constitutions expressly provide 
in one form or another that the legislative, executive, and 
judicial powers of the Government shall be forever separate 
and distinct from each other. Other constitutions, includ- — 
ing that of the United States, do not contain such an ex- 
press provision, But it is implicit in all, as a conclusion 
logically following from the separation of the several de- 
partments. See Kilbourn v. Thompson, 103 U. S. 168, 190- 
191. And this separation and the consequent exclusive 
character of the powers conferred upon each of the three 
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departments is basic and vital—not merely a matter of 
governmental mechanism. That the principle is implicit 
in the Philippine Organic Act does not admit of doubt. 

” He x sk 7 7 


“Legislative power, as distinguished from executive 
power, is the authority to make laws, but not to enforce 
them or appoint the agents charged with the duty of such 
enforcement. The latter are executive functions. * * * 

“Not having the power of appointment, unless expressly 
granted or incidental to its powers, the legislature cannot 
engraft executive duties upon a legislative office, since that 
would be to usurp the power of appointment by indirec- — 
tion; though the case might be different if the additional 
duties were devolved upon an appointee of the Executive.” 

The question of the encroachment of the legislative 
branch upon the executive was fully and ably discussed 
by Attorney General Mitchell in an opinion to President 
Hoover, dated January 24, 1933 (37 Op. 56), upon the con- 
stitutionality of a bill passed by the Congress, affecting tax 
refunds. In that opinion Attorney General Mitchell said in 
part (pp. 58, 61-63) : 

“The Constitution of the United States divides the func- 
tions of the Government into three great departments— 
the legislative, the executive, and the judicial—and estab- 
lishes the principle that they shall be kept separate, and 
that neither the legislative, executive, nor judicial branch 
may exercise functions belonging to the others. The pro- 
viso in the urgent deficiency bill violates this constitutional _ 
principle. It attempts to entrust to members of the legis- 
lative branch, acting ex officio, executive functions in the 
execution of the law, and it attempts to give to a com- 
mittee of the legislative branch power to approve or dis- 
approve executive acts. If the functions to be performed 
by the joint committee are administrative or executive in 
character, the bill is subject to the further objection that 
the selection of the personnel by the Congress is an in- 
fringement of the constitutional function of the Executive 
to make appointments and is an attempt by the legislative 
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branch to make appointments of officials performing ad- 
ministrative or executive functions. 
* + * * + * * 


“Congress may not, by conditions attached to appropria- 
tions, provide for a discharge of the functions of Govern- 
ment in a manner not authorized by the Constitution. If 
such a practice were permissible, Congress could subvert 
the Constitution, It might make appropriations on condi- 
tion that the executive department abrogate its functions. 
It might, for example, appropriate money for the War De- 
partment on condition that the direction of military opera- 
tions should be conducted by some person designated by 
the Congress, thus requiring the President to abdicate his 
functions as Commander in Chief. During the adminis- 
tration of President Buchanan a bill provided for an ap- 
propriation for the completion of the Washington Aque- 
duct and prescribed that its expenditure should be under 
the superintendence of Captain Meigs. In a special mes- 
sage to the House (June 25, 1850), the President said: 

“*T deemed it impossible that Congress could have in- 
tended to interfere with the clear right of the President to 
command the Army and to order its officers to any duty he 
might deem most expedient for the public interest. If they 
could withdraw an officer from the command of the Presi- 
dent and select him for the performance of an executive 
duty, they might upon the same principle annex to an ap- 
propriation to carry on a war a condition requiring it not 
to be used for the defense of the country unless a particular 
person of its own selection should command the Army.’ 

“Attempting to have committees of Congress approve ex- 
ecutive acts, or execute administrative functions, or partici- 
pate in the execution of laws is not a new idea. Carried to 
its logical conclusion it would enable Congress, through com- 
mittees or persons selected by it, gradually to take over all 
- executive functions or at least exercise a veto power upon 
executive action, not by legislation withdrawing authority, 
but by the action of committees, or of either house acting 
separately from the other. On May 13, 1920, President Wil- 
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son vetoed an appropriation act on the ground that it con- 
tained a proviso that certain documents should not be printed 
by any executive branch or officer except with the approval 
of the Joint Committee on Printing. Among other things, 
he said : | 
—“*The Congress and the Executive should function within 
their respective spheres. Otherwise efficient and responsible 
management will be impossible and progress impeded by 
wasteful forces of disorganization and obstruction. The 
Congress has the power and the right to grant or deny an 
appropriation, or to enact or refuse to enact a law; but once 
an appropriation is made or a law is passed, the appropria- 
tion should be administered or the law executed by the execu- 
tive branch of the Government. In no other way can the 
Government be efficiently managed and responsibility defi- 
nitely fixed. The Congress has the right to confer upon its 
committees full authority for purposes of investigation and 
the accumulation of information for its guidance, but 
I do not concede the right, and certainly not the wis- 
dom, of the Congress endowing a committee of either House 
or a joint committee of both Houses with power to prescribe 
“regulations” under which executive departments may 
Operate. * * * 

“‘T regard the provision in question as an invasion of 
the province of the Executive and calculated to result in un- 
warranted interference in the processes of good government, 
producing confusion, irritation, and distrust. The proposal 
assumes significance as an outstanding illustration of a grow- 
ing tendency which I am sure is not fully realized by the 
Congress itself and certainly not by the people of the 
country.’ ” 

Upon the question of the advisability of the President 
returning to the Congress without approval legislation en- 
croaching upon the prerogatives of the Executive, Attorney 
General Mitchell in the above-mentioned opinion further 
said (pp. 64, 65) : 

“Since the organization of the Government, Presidents 
have felt bound to insist upon the maintenance of the Execu- 
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tive functions unimpaired by legislative encroachment, just 
as the legislative branch has felt bound to resist interferences 
with its power by the Executive. To acquiesce in legislation 
having a tendency to encroach upon the executive authority 
results in establishing dangerous precedents. The first presi- 
dential defense of the integrity of the powers of the Execu- 
tive under the Constitution was made by Washington him- 
self when the House of Representatives insisted on being 
recognized as part of the treaty making power, and in his 
message then to Congress he said: 

“Tt is essential to the due administration of the Govern- 

ment that the boundaries fixed by the Constitution between 
the different departments should be preserved ;’ 
“Irom that day to this the Presidents, with very few excep- 
tions, have felt the necessity for refusing to overlook en- 
‘croachments upon the executive power. John Adams, Jef- 
ferson, Madison, John Quincy Adams, in succession, had 
occasion to resist interference with the executive power, On 
at least six occasions President Jackson found it necessary 
to resist encroachment. On one occasion he said: 

““*T deem it an imperative duty to maintain the supremacy 
of that sacred instrument (the Constitution) and the im- 
munities of the department entrusted to my care.’ 


“In 1877 President Grant vetoed an act of Congress which 
attempted to make the Clerk of the House of Representatives 
an officer to perform executive duties, on the ground that 
it was an encroachment upon the constitutional right of the 
executive branch to appoint officers of the United States. 
President Hayes vetoed appropriation bills containing riders 
attempting to interfere with the President’s power as Com- 


mander in Chief of the Army.” 
* * 2 o 2K oe 2K 


“Each President has felt it his duty to pass the executive 
authority on to his successor, unimpaired by the adoption 
of dangerous precedents. You have not hestitated to act 
when occasion has arisen (United States v. Smith, 286 U.S. 
6, 28, note 8). The proviso in this deficiency bill may not be 
important in itself, but the principle at stake is vital. En- 
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croachments on the executive authority are not likely to be 
deliberate but that very fact makes them all the more 
insidious.” 
Respectfully, 
i HOMER CUMMINGS. 





TIME FOR PAYMENT OF DEFERRED CHARGES UNDER CON- 
TRACT WITH GEM IRRIGATION DISTRICT 


A matter that has been considered and decided by a department is not 
a “question” upon which the Attorney General may render an 
opinion; nor is it within the scope of the Attorney General’s duty 
to render opinions for the guidance of persons engaging in transac- 
tions with the United States. | 


JUNE 14, 1937. 
The SECRETARY OF THE INTERIOR: 

My Dear Mr. Secretary: I have your letter of May 6, 
1937, requesting my opinion on the question “whether the 
moratorium act of April 1, 1932 (47 Stat. 75), requires the 
deferred charges. under the Gem Irrigation District’s 
power contract to be paid upon termination of that con- 
tract, or whether the deferred charges are payable after 
the last installment under its Owyhee project construction 
charge repayment contract.” 

Your letter states that your Department, on July 25, 
1932, held “that the moratorium act required that the de- 
ferred charges be paid at the end of the District’s power 
contract.” It appears that the District is now contending 
that your decision of July 25, 1932, is erroneous and that 
such charges are payable after the last installment under its 
Owyhee project construction charge repayment contract. 

You express no doubt as to the correctness of the de- 
cision, do not indicate that you have it under reconsideration, 
and state that the decision coincides with the present views 
of your Solicitor. My opinion, therefore, apparently is 
requested solely because of the present contention of the 
irrigation district, and is sought merely as a review of a 
final decision heretofore made by your Department. 

Section 356 of the Revised Statutes, under which official 
opinions of the Attorney General are authorized, provides: 
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“The head of any executive department may require the 
Opinion of the Attorney General on any questions of law 
arising in the administration of his department.” 


Not only must the question arise in the administration of 
a department, but it must be still pending and undecided. 
A matter which has been considered and decided by a de- 
partment is not a “question” upon which the Attorney 
General renders an opinion (20 Op. 440). As Attorney 
General Butler (3 Op. 89) said, in declining to render an 
opinion upon a question which had been decided by the 
department making the request: “I cannot undertake to 
give an official opinion on the question proposed to me, 
without assuming that this office possesses a revisory juris- 
diction not conferred upon it by law.” Moreover, it fre- 
quently has been decided that it is not within the scope of 
the Attorney General’s duty to render opinions for the 
guidance of persons who engage in transactions with the 
United States—and, so far as appears, the request here in 
reality is for the benefit of a district which entertains the 
hope that the Attorney General will express an opinion con- 
trary to that already rendered by your department. (See 
39 Op. A. G. 11, 18.) 
Respectfully, 
HOMER CUMMINGS. 





LIMITATION OF IMPORTS OF RED CEDAR SHINGLES FROM 
CANADA 


Sec. 811 of the Revenue Act of 1936 requires that orders issued there- 
under shall limit imports of red cedar shingles from Canada to 25 
percent of the combined total of the shipments and imports of 
such shingles for the preceding 6 months. 

Issuance of such orders for each half calendar year ensuing after the 
first order is issued, during the life of the Reciprocal Trade Agree- 
ment with Canada, is mandatory. 


JUNE 24, 1937. 
The PresipEnt. 


My Dear Mr. Presipent: I have your letter of June 17, 
1937,..requesting-my- opinion cencerning the. praper. inter- 
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pretation of the last sentence of section 811 of the Revenue 
Act of 1986 (c. 690, 49 Stat. 1648, 1746). The section reads 
as follows: | 

“Whenever any organization or association representing 
the producers of more than 75 per centum of the red cedar 
shingles produced in the United States during the previous 
half-year period shall request the President to limit the 
importation of red cedar shingles from Canada under para- 
graph 1760 of the reciprocal trade agreement entered into 
with the Dominion of Canada under date of November 15, 
1935, and the President finds from available statistics that 
the total quantity of red cedar shingles produced in the 
Dominion of Canada which is entered, or withdrawn from 
warehouse, for consumption in the United States, during 
any given half of any calendar year exceeds or will exceed 
%5 per centum of the combined total of the shipments of red 
cedar shingles by producers in the United States and the 
imports during the preceding half year, the President shall 
issue an order limiting for the six months immediately fol- 
lowing the half of the calendar year in which said excess 
occurred, the quantity of red cedar shingles to be imported 
from Canada to 25 per centum of the combined total of the 
shipments and imports of red cedar shingles for such pre- 
ceeding half calendar year. The President shall issue a new 
order for each half of the calendar year thereafter during 
the continuation of the operation of the reciprocal trade 
agreement entered into with the Dominion of Canada, un- 
der date of November 15, 1935, with the same limitations as 


_ hereinbefore set forth.” 


I also quote below paragraph 1760 of the reciprocal trade 
agreement entered into with the Dominion of Canada under 
date of November 15, 1935 (49 Stat. 3960, 3981) : 

“Shingles of wood—F ree. 

“Provided, That the United States reserves the right to 
limit the total quantity of red cedar shingles which may be 
entered, or withdrawn from warehouse, for consumption, 
during any given half of any calendar year to a quantity 
not exceeding 25 per centum of the combined total of the 
shipments of red cedar shingles by producers in the United 
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States and the imports of such shingles during the pre- 
ceding half year.” 

The United States Red Cedar Shingle Industry, Inc, 
has heretofore made the request contemplated by the stat- 
ute, and you have made the necessary findings and have 
provided, in Executive Order No. 7575 of March 138, 1937, 
for the limitation of imports of red cedar shingles from 
Canada during the first 6 months of the calendar year 1937. 

The words “each half of the calendar year thereafter,” 
appearing in the last sentence of the statute can properly 
be construed as meaning each half calendar year, or each 
6 months, thereafter, and no other construction appears 
to be possible without producing an unreasonable result. 
“Shall” is mandatory and indicates a purpose that orders 
subsequent to the first one must be issued for each succeed- 
ing 6 months. 

Such subsequent orders are to be issued “with the same 
hmitations as hereinbefore set forth.” Strictly, the require- 
ments in connection with the issuance of the first order— 
(1) that there be a request for limitation of imports, and 
(2) that there be a factual finding of excessive importa- 
tions of red cedar shingles from Canada—are conditions 
rather than “limitations.” The first, at least, if regarded 
as a condition precedent to the issuance of subsequent 
orders, would be somewhat inconsistent with the mandatory 
requirement that such subsequent orders must be issued; 
and, regarding the second, it would be anomolous to make ~ 
the continuance of a protective measure dependent upon 
the fact that it accomplished the desired limitation of 1m- 
ports. It might, of course, appear that importations from 
Canada during the period of operation of the first order 
either exceeded or failed to equal 25 per centum of the com- 
bined total of red cedar shingles shipped and imported 
during such period, but this would be because the quota 
had been based upon shipments and importations during 
the preceding 6 months and would be without bearing 
upon the substance of the matter or the result intended to 
be accomplished. The reciprocal trade agreement specifi- 
cally provides (upon exercise by the United States of the 
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reserved right) for half yearly quotas, each based upon 
shipments and importations during the preceding 6 months, 
and the statute is to be construed in the light of the terms 
of the agreement. 

I therefore conclude that issuance of further orders for 
each subsequent half calendar year, during the life of the 
reciprocal trade agreement, is mandatory and that each 
such order must provide for limiting the quantity of red 
cedar shingles to be imported from Canada to 25 per cen- 
tum of the combined total of the shipments and imports 
of red cedar shingles for the preceding 6 months. 

Respectfully, 
HOMER CUMMINGS. 





DUTY OF DIRECTOR OF PROCUREMENT TO REJECT 
COLLUSIVE BIDS 


The purpose of sec, 3709 R. 8. is to secure to the Government the 
benefits flowing from competition and to prevent collusion and 
fraud in letting contracts. 

Collusion among bidders depriving the Government of the benefits 
flowing from competition is in violation of sec. 3709 R. S. 

It is the duty of the Director of Procurement to reject all bids when 
convinced they result from bidders’ collusion depriving the Govern- 
ment of the benefits conferred by sec. 3709 R. S. 

Quaere: Whether the Director of Procurement, if convinced that some 
bids are collusive and others are not, should reject all or only those 
deemed collusive. 

JUNE 30, 1937. 

The SECRETARY OF THE TREASURY. 

My Dear Mr. Secretary: Reference is made to your let- 
ter of May 19, 1987, in which you state that “In the admin- 
istration of tha Procurement Division in the Treasury 
Department, the Director of Procurement is faced, from 
time to time, with a situation in which all the bids on a 
Government contract are identical and the Director is 
convinced, in view of the surrounding circumstances, that 
the price offered was arrived at as a result of collusive 
action upon the part of the bidders,” and request my 
opinion upon the question “whether, under such circum- 
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stances, the Director is under a duty to reject all of the 
bids.” 

Section 3709 of the Revised Statutes (U.S. C., title 41, 
sec. 5) requires that all purchases and contracts for sup- 
plies or services of the Government shall be made “by 
advertising a sufficient time previously for proposals 
respecting the same.” The purpose of this statute is to 
secure to the Government the benefits which flow from com- 
petition and to prevent collusion and fraud in the letting 
of contracts. 21 Op. A. G. 304; 22 zd. 1, 6; 36 zd. 33, 37. 

Collusion between bidders, the consequence of which is 
to deprive the Government of the benefits flowing from 
competition, is, therefore, in violation of this act (McMul- 
len v. Hoffman, 174 U. S. 639); and when the Director of 
Procurement is convinced that all bids received are the 
result of such collusion, unquestionably he has the right 
to reject them. Jn re Salmon, 145 Fed. 649, 652-653. 

Whether it is his duty to reject all bids in every instance 
in which he is convinced that they represent collusive 
action between the bidders is a question difficult to con- 
sider in the abstract. It has been the uniform practice of 
the Attorneys General to decline to render opinions on 
abstract questions and one of the reasons underlying it is 
the impossibility of attempting to anticipate every specific 
set or combination of facts which the future may present. 
The duty of the Director of Procurement in a particular 
situation in large measure would depend upon the facts 
peculiar to it, and no definite rule should be laid down in 
advance binding him in all possible future factual con- 
tingencies. This is especially true in view of the con- 
sideration that the Director clearly has the right and the 
power to reject all bids when, in his opinion, the interest 
of the Government so requires. I think I may go so far, 
however, as to say that if the Director should be convinced 
that all bids received in response to an invitation therefor 
are the result of collusion on the part of bidders and that 
the Government thereby has been deprived of benefits con- 
ferred upon it by section 3709 of the Revised Statutes, 
supra, and his convictions are supported bv evidence so 
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clear and convincing as to lead a man of ordinary judg- 
ment and prudence definitely to the same conclusions, it 
would be his duty to reject all of the bids. 

The question whether the Director of Procurement, if 
he should be convinced in a specific instance that some of 
the bids received are collusive and others are not, should 
reject all of the bids or should reject only those deemed to 
be collusive and weigh the others, is not presented in 
your letter and is not passed upon herein. This question, 
also, would be difficult, if not impossible, to consider in 
the abstract, being susceptible of decision only in the light 
of the facts presented by particular cases as they arise. 

Respectfully, 
HOMER CUMMINGS. 





APPROVAL BY ATTORNEY GENERAL OF TITLE TO LAND AC- 
QUIRED UNDER TITLE VII OF ACT OF JUNE 15, 1935, 49 
STAT. 884 


1. Title VII of the act of June 15, 1935 (49 Stat. 378), must be read 
with the rest of that act, the Migratory Bird Conservation Act, 
and other acts in pari materia. 

2. Approval of title by the Attorney General is ‘a prerequisite to the 
payment of the purchase price for land under sec. 355 R. S. 

3. The term “buildings” in sec. 355 R. S. covers any public building. 

4. Sec. 355 R. S. applies to lands purchased for the purpose of erect- 
ing buildings thereon and such purpose, fixed by statute, is not 
affected by any intention of the acquiring officer regarding erec- 
tion or non-erection of buildings. 

5. Sec. 855 R. S. is applicable to lands acquired for wildlife refuges 
under the act of June 15, 1935. 

6. Sound reasons underlie the requirement for approval of land 
titles by the Attorney General. | 

JuLy 6, 1937. 

The SECRETARY OF AGRICULTURE. 

My Dear Mr. SEcRETARY: Reference is made to your letter 
of March 27, 1937, in which you request my opinion upon 
the question “whether the prior approval of the title by 
the Attorney General is a prerequisite to the payment of 
the purchase price for a tract of land acquired in pursu- 
ance of title VII of the act of June 15, 1935 (49 Stat. 
378, 384) .” 

58039™—42—vol. 39 ——7 
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My investigation discloses that on March 5, 1937, you 
transmitted to the Acting Comptroller General, with a 
request for his approval of payment thereof, a public 
voucher covering the purchase price of land, the payment 
of which involved the same question now presented to me. 
In his response the Acting Comptroller General stated 
(16 Comp. Gen. 856, 857) : 

“* * * T have to advise that in the absence of a 
showing that title to subject land is satisfactory to the 
_ Attorney General payment on the voucher submitted is not 
authorized.” 

I am in agreement with the above ruling of the Acting 
Comptroller General. Title VII of the act of June 15, 
1935, reads as follows: | 

“That there is hereby appropriated out of the unex- 
pended balance of the sum of $3,300,000,000 appropriated 
by the act of June 16, 1933 (48 Stat. 274), making appro- 
priations to supply deficiencies in certain appropriations 
for the fiscal year ending June 30, 19338, and for other 
purposes, the sum of $6,000,000, which shall remain avail- 
able until expended, to enable the Secretary of Agriculture 
to acquire by purchase or otherwise such lands as may be 
necessary in his opinion adequately to provide for the © 
restoration, rehabilitation, and protection of migratory 
waterfowl and other wildlife and to erect and construct 
thereon and in connection therewith such buildings, dikes, 
dams, canals, and other works as may be necessary; and 
in the execution of this act the Secretary of Agriculture 
is authorized to make such expenditures for personal serv- 
ices in the District of Columbia and elsewhere as he shall 
deem necessary.” 

The act of June 15, 1935, of which title VII is a com- 
ponent part, is entitled “An Act to amend the Migratory 
Bird Hunting Stamp Act of March 16, 1934, and certain 
other acts relating to game and other wildlife, adminis- 
tered by the Department of Agriculture, and for other 
purposes.” The Migratory Bird Hunting Stamp Act of 
March 16, 1934 (48 Stat. 451), was enacted to supplement 
and support the Migratory Bird Conservation Act of 
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February 18, 1929 (45 Stat. 1222), which in turn was en- 
acted for the purpose of carrying out the Migratory Bird 
Treaty with Canada. Title VII must therefore be read 
not only in connection with the other provisions of the 
act of June 15, 1985, but also in connection with the 
Migratory Bird Conservation Act and other acts wm para 
materia. Patterson v. Winn, 11 Wheat. 380, 386; Ryan 
et al. v. Carter et al., 93 U. S. 78, 84; Corralitos Co. v. 
United States, 178 U. S. 280; Chott v. Ewing, 237 U. S. 
197, 200. As stated by the Court in Chott v. Ewing, 
supra, we must turn “primarily to the context of the 
section and secondarily to provisions in pari materia as 
affording an efficient means for discovering the legislative 
intent * * ¥*,” 

An examination of the several acts dealing with the sub- 
ject of protection of migratory birds discloses that through- 
out such legislation the Congress has followed the unbroken 
policy of requiring that no payment for lands purchased 
for such purpose shall be made “until the title thereto shall 
be satisfactory to the Attorney General.” Section 6 of the 
Migratory Bird Conservation Act, which has contained 
such a provision since its original enactment, was amended 
by section 301 of title III of the act of June 15, 1935, to 
read as follows: 

“That the Secretary of Agriculture may do all things and 
make all expenditures necessary to secure the safe title in 
the United States to the areas which may be acquired under 
this Act, but no payment shall be made for any such areas 
until the title thereto shall be satisfactory to the Attorney 
General, but the acquisition of such areas by the United 
States shall in no case be defeated because of rights-of- 
way, easements, and reservations which from their nature 
will in the opinion of the Secretary of Agriculture in no 
manner interfere with the use of the areas so encumbered 
for the purposes of this Act; but such rights-of-way, ease- 
ments, and reservations retained by the grantor or lessor 
from whom the United States receives title under this or 
any other Act for the acquisition by the Secretary of Agrn- 
culture of areas for wildlife refuges shall be subject to rules 
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and regulations prescribed [from time to time] by the 
Secretary of Agriculture for the occupation, use, operation, 
protection, and administration of such areas as inviolate 
sanctuaries for migratory birds or as refuges for wildlife; 
and it shall be expressed in the deed or lease that the use, 
occupation, and operation of such rights-of-way, easements, 
and reservations shall be subordinate to and subject to such 
rules and regulations as are set out in such deed or lease or, 
if deemed necessary by the Secretary of Agriculture, to 
such rules and regulations as may be prescribed by him 
from time to time.” [Italics and words in brackets sup- 
plied, the additions made to the section by the amendment 
being shown by italics and the eliminations therefrom being 
enclosed in brackets. | 

The manifest purpose of this amendment was to coordi- 
nate the work of protection and conservation of wildlife, 
inaugurated by the act of March 10, 1934, 48 Stat. 401, 
with the Migratory Bird Conservation work of the Govern- 
ment. Considering this, and bearing in mind the above- 
mentioned congressional policy relative to the purchase of 
lands for migratory bird conservation purposes, it is clear, 
it seems to me, that the Congress in enacting title VII 
intended that lands acquired with moneys therein appro- 
priated, whether designated as “inviolate sanctuaries for 
migratory birds” or as “refuges for wildlife,” should be 
purchased subject to the provisions of section 6 of the 
Migratory Bird Conservation Act, as amended, which re- 
quires that the title must be “satisfactory to the Attorney 
General” before the purchase price is paid. 

There is another statute which in my opinion must 
be considered in connection with the question presented 
by you. The appropriation made by title VII is avail- 
able to the Secretary of Agriculture to enable him “to 
acquire * * * lands * * * and to erect and con- 
struct thereon and in connection therewith such buildings, 
dikes, dams, canals, and other works as may be necessary.” 
Section 355 of the Revised Statutes provides: 

“No public money shall be expended upon any site or 
land purchased by the United States for the purposes of 
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erecting thereon any armory, arsenal, fort, fortification, 
navy-yard, custom-house, light-house, or other public build- 
ing, of any kind whatever, until the written opinion of the 
Attorney-General shall be had in favor of the validity of 
the title, nor until the consent of the legislature of the 
State in which the land or site may be, to such purchase, 
has been given.” 

The term “building” as here used has been construed 
broadly to cover any public building. 9 Comp. Gen. 75. 
See also Title Guaranty & Trust Co, v. Crane Co., 219 
U. S. 24, 88; United States v. Tucker, 122 Fed. 518, 522. 
A building erected and used to assist in providing “for 
the restoration, rehabilitation, and protection of migratory 
waterfowl and other wildlife” must of necessity be a public 
building, and it may well be held that dikes, dams, canals 
and other works constructed to carry out this public pur- 
pose would also come within the provisions of section 355. 

You do not so state, but I assume from a statement con- 
tained in the opinion of your Solicitor, transmitted with 
your letter, that you do not presently intend any construc- 
tion upon the lands involved. Your Solicitor states: 

“Generally speaking, a Government agency is required to 
submit a title to the Attorney General for approval only 
when the agency intends to erect a public building upon 
the particular tract of land (Revised Statutes, Sec. 355). 
With respect to those tracts on which no public buildings 
are to be erected, the approval of the titles by the Attorney 
General is not required (26 Ops. Att’y Gen. 380).” [Italics 
supplied. | 

As I construe the statute and the opinion of the Attorney 
General cited by your Solicitor, they do not support his 
statement. Section 355, Revised Statutes, does not refer 
to lands upon which the acquiring agency “intends to erect 
a public building” but to lands “purchased by the United 
States for the purposes of erecting” buildings thereon. 
The opinion of the Attorney General cited refers to lands 
not charged by the statute authorizing their purchase with 
the purpose of erecting buildings thereon. 
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The purpose for which the lands here involved are to 
be used is fixed by title VII, which says that such lands 
are to be used, among other things, “to erect and construct 
thereon and in connection therewith such buildings, dikes, 
dams, canals, and other works as may be necessary.” ‘This 
purpose, fixed by Congress, cannot be changed by the in- 
tention, present or future, of the purchasing authority. 
Whatever such intention may be it does not change the fact 
that the lands when purchased are charged with the pur- 
poses set forth in title VII, thus bringing them within the 
provisions of section 355, Revised Statutes. 

Your Solicitor also takes the view that the Attorney 
General’s approval of the title to land purchased for the 
purpose of erecting buildings thereon is a prerequisite only 
to the expenditure of moneys for the erection of buildings 
on the land after it is purchased and not to the payment of 
the purchase price thereof. He states in part: 

ce * * the prior approval of a title by the Attorney 
General is not a prerequisite to the payment of the pur- 
chase price for a tract of land acquired in pursuance of 
Title VII of the Act of June 15, 1935. However, before 
money is expended for the erection of public buildings 
upon any tracts acquired under this title, the Attorney 
General’s approval of the titles to these particular tracts 
must be obtained.” 

This view was adopted by Attorney General Bates in an 
opinion to the Postmaster General dated May 6, 1861 (10 
Op. 34). Later, however, in an opinion to the Secretary 
of the Navy dated October 4, 1862 (10 Op. 353), Attorney 
General Bates adopted the opposite view and held that 
where lands were purchased for the purpose of constructing 
improvements thereon the purchase price could not be paid 
until the Attorney General had approved the title. This 
latter view has since been generally followed by my pre- 
decessors 1n office. 28 Op. 418; zd. 463; 82 Op. 582. 

I am also in accord with this latter view. (See 37 Op. 
437, 444.) As stated by Attorney General Daugherty in 
32 Op., supra, at page 584, “it is hard for me to conceive 
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what motive should prompt Congress to imsist that the 
Attorney General must report in favor of the validity of 
the title before improvements may be erected, and at the 
same time throw away this safeguard in the acquisition of 
the land itself.” Unquestionably, Acting Attorney General 
Fowler gave sound advice when, he said (28 Op. supra, 
at page 417): 

“I think it advisable * * * that the titles to these 
tracts of land be submitted to the Attorney-General for his 
opinion with reference to the validity thereof. This should 
be done as a wise precaution, regardless of whether said 
section 355 be applicable to the facts here presented or not.” 

For many years it has been the practice of the several 
departments and agencies of the Government to secure the 
Attorney General’s approval of the title to lands purchased 
for the Government before payment of the purchase price 
is made. 82 Op., supra, page 584. This practice has been 
recognized and followed by the Department of Agriculture. 
Attorney General Mitchell in his opinion to the Secretary 
of Agriculture dated March 1, 1933 (37 Op. 95) calls atten- 
tion to the following statement of the Solicitor for that 
Department (pp. 97-98) : 

“Since the establishment of the United States Depart- 
ment of Agriculture in 1862, it has always been the custom 
for the head of the Department, before paying for lands 
obtained for the use of the United States under the pro- 
visions of the several Acts of Congress requiring him to 
acquire the same, to forward to the Attorney General for | 
examination an abstract of the title thereto. Thereafter, 
upon receipt of an opinion from the Attorney General 
approving such titles, the Disbursing Clerk of the Depart- 
ment, by direction of the Secretary, has then made settle- 
ment for the lands acquired, * * *.” 

Congress has from time to time enacted statutes author- 
izing the acquisition of lands for particular purposes 
without regard to the provisions of section 355. Such 
statutes, however, have suspended the operation of section 
355 because of existing emergencies. In the absence of 
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emergencies, the Congress has shown extreme reluctance, 
in the matter of land acquisitions, to dispense with the 
opinion of the Attorney General upon the validity of the 
title. 

There are sound reasons why the practice of acquiring 
lands without the Attorney General’s approval of the title 
should not be extended. The law requires that all titles 
acquired by the United States be valid ones, and that a 
dubious title may not be accepted for reasons of expediency. 
(6 Op. 482; 8 Op. 405; 9 Op. 100.) What constitutes a valid 
title is a question of law, and therefore one for determination 
by the chief law officer of the Government. Furthermore, 
the rules governing the acquisition of lands should be uni- 
form, and this uniformity can only be obtained by placing 
the responsibility for determining the validity of titles 
where such legal function belongs—in the office of the 
Attorney General. 

The Attorney General, as the chief law officer of the 
Government, is charged by law with the duty of defending 
titles if they are assailed. In view of this duty his opinion 
should be secured in the first instance. As stated by the 
Comptroller General in 15 Comp. Gen. 359, 361: 

“* * * since the duty of defending the title to lands 
of the United States, should the validity thereof be ques- 
tioned in the courts ordinarily would devolve upon the 
Department of Justice, it would seem that, regardless of 
what may be the strict technical requirements of section 
355, Revised Statutes, the public interests would best be 
served by obtaining an opinion from the Attorney General 
as to the validity of title in the case of all land purchased 
by the Government, in the absence of a statute providing 
otherwise.” 

There are other and very practical reasons why all titles 
should be passed upon by the Attorney General. Numer- 
ous agencies now acquire lands, and aside from consider- 
ations of uniformity and sound legal practice, the obvious 
demands of economy and efficiency require that all title 
work of the Government be cleared through a central 
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agency. Such work must be done largely through local 
attorneys familiar with local peculiarities of the law of 
real property, and the field force of the Department of 
Justice has been and can continue efficiently to be utilized 
for land acquisition by all agencies and departments. To 
establish now a separate field force for each of the numer- 
ous agencies and departments would be to ignore the 
practical considerations of economy and efficiency. More- 
over, all court actions on behalf of the Government, in- 
cluding condemnation proceedings, must be brought and 
carried through the courts by the Attorney General. The 
work of passing upon titles is inextricably interwoven with 
condemnation proceedings, and it is impractical to separate 
the two. Condemnation proceedings are often used, and 
necessarily so, to quiet and to dispose of all manner of 
clouds upon title. If examinations of titles by acquiring 
agencies should be made and should disclose the necessity 
for such proceedings, it would be the duty of such agencies 
to request the Department of Justice to institute and prose- 
cute them. However, the Department of Justice, also, 
before bringing them would have to look into the state 
of the titles, since without this precaution the Department 
and the courts might well be flooded with unnecessary re- 
quests for condemnations. This inevitably would lead to 
confusion and duplication of effort. It should not be as- 
sumed, in the absence of clear and unequivocal language, 
that the Congress intended to abandon the practice of a 
century and thus to complicate and confuse the function 
of title acquisition. 

For the reasons above given I am of the opinion 
that the purchase price of the lands referred to in your 
letter should not be paid until the Attorney General has 
approved the title, thereto. Your question is therefore 
answered in the affirmative. 

Respectfully, 
HOMER CUMMINGS. 


82 Indian Cooperative Associations 
MEMBERSHIP IN INDIAN COOPERATIVE ASSOCIATIONS 


Membership by Government employees in cooperative associations 
trading in articles bought for, supplied to, or received from Indi- 
ans is prohibited by U. S. C., title 25, secs. 68, 87, and cannot be 
authorized by departmental regulation. 


JULY 12, 1937. 
The SECRETARY OF THE INTERIOR. 

My Dear Mr. Secretary: Reference is made to your let- 
ter of June 17, 1987, in which you request my opinion upon 
the validity of “a proposed departmental order which would 
amend the Indian service regulations of June 29, 1927. gov- 
erning licensed Indian traders, and which interprets sec- 
tions 68a and 87 of title 25 of the United States Code pro- 
hibiting Government employees from having any interest 
in contracts or trade with the Indians.” The proposed 
order reads as follows: 

“The joining by Government employees of cooperative 
associations formed by Indians for the purpose of consum- 
ers’ cooperation, through purchase of stock or patronage or 
both, and the purchase of commodities and supplies for their 
own use from, and the rendering of services for, such asso- 
ciations by Government employees, do not constitute trad- 
ing with the Indians nor having an interest in a contract 
with the Indians within the meaning of sections 68 and 87 
of title 25 of the United States Code, where such associa- 
tions retail commodities and supplies only to members of 
the association.” 

The pertinent parts of sections 68 and 87 of title 25, U. 
S. C., referred to in the proposed order, read as follows: 

“8 68. E'mployees not to trade with Indians.—No person 
employed in Indian affairs shall have any interest or con- 
cern in any trade with the Indians, except for, and on ac- 
count of, the United States; and any person offending 
herein, shall be liable to a penalty of $5,000, and shall be 
removed from his office.” 

“8 87. Interest of agents and employees in Indian con- 
tracts —No agent or employee of the United States Govern- 
ment or of any of the departments thereof, while in the 
service of the Government, shall have any interest, directly 


89 Op. A. G. The Secretary of the Interwr 83 


or indirectly, contingent or absolute, near or remote, in any 
contract made, or under negotiation, with the Government 
or with the Indians, for the purchase or transportation or 
delivery of goods or supplies for the Indians * * *. 
The violation of any of the provisions of this section shall 
be a misdemeanor, and shall be punished by a fine of not 
less than $500 nor more than $5,000, and by removal from 
office; and, in addition thereto, the court shall, in its discre- 
tion, have the power to punish by imprisonment. of not more 
_ than six months.” 

These statutes have been broadly construed to prohibit 
Government employees from in any way being connected 
with or concerned in “trade in articles bought for, supplied 
to, or received from the Indians.” United States v. Doug- 
las, 190 Fed. 482, 488. They are also broad enough to pro- 
hibit the ownership by such employees of any stock or other 
interest in a corporation engaged in trading with the In- 
dians. Bluejacket v. E'wert, 265 Fed. 823, 829. 

In your supplemental letter of July 7, 1937, vou state that 
the cooperative associations to which your proposed order 
or regulation is intended to apply will be corporations or- 
ganized under the laws of the appropriate states. You cite 
aS an example the He Dog Community Cooperative Asso- 
ciation of the Rosebud Sioux Reservation of South Dakota. 
You state that this association is incorporated under the 
laws of the State of South Dakota, and that its charter de- 
clares that one of the purposes of the corporation is “to 
promote the welfare of the members by buying and distrib- 
uting commodities for the members and marketing the prod- 
ucts of the members.” Enclosed with your supplemental 
letter is a copy of the by-laws of the He Dog Community 
Cooperative Association. These by-laws provide that mem- 
bers of the association shall be persons who hold one or 
more shares of stock in the corporation, which stock has a 
par value of $2.00. A person becomes a member by sub- 
scribing to one share and paying into the treasury one- 
fourth of the par value thereof, but is not entitled to vote 
until full payment of the par value has been made. The 
corporation is managed by a board of five directors, elected 
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annually from the membership by a majority of the voting 
members. The Directors are authorized to “exercise all the 
powers of an incorporated cooperative association recog- 
nized by the laws of South Dakota.” The net profits of the 
corporation, if any, after setting aside certain reserve funds, 
are disbursed (1) in payment of interest at 3 per cent per 
annum on the paid-up capital stock, and (2) by distribu- 
tion among the members in the form of dividends, such dis- 
tribution to be in proportion to the patronage of the mem- 
bers. The officers of the corporation are elected by the 
Board of Directors from their membership, and are author- 
ized to “perform all the usual duties of their positions.” 

The corporation is designed for the purpose of trading . 
“in articles bought for, supplied to, or received from the 
Indians,” and membership therein would create a financial 
interest in and connection with such trade. 

Moreover, Government employees in the Indian service 
would be eligible for appointment to the Board of Directors. 
It might result, therefore, that the corporation would come 
to be controlled and managed by Government employees, 
acting as directors and officers thereof. The potentialities 
of the situation are thus apparent. 

In Bluejacket v. Ewert, supra, the Circuit Court of Ap- 
peals, referring to section 68, said (p. 829): “One purpose 
of the statute is to prevent the possible play of official in- 
fluence over the mind of the Indian in his consideration of 
any proposed trade with him. Another purpose is to pre- 
serve loyalty, or at: least disinterestedness toward the In- 
dian’s interests by those employed in Indian affairs. 
* * * The statute is not confined in terms to trade with 
the Indians, when * * * an effect upon the trade by 
the use of his official position is demonstrated, * * *.” 
On appeal of the case to the Supreme Court, Mr. Justice 
Clarke, speaking for that Court, said (Z'wert v. Bluejacket, 
259 U.S. 129, 186): “The purpose of the section clearly is 
to protect the inexperienced, dependent and improvident In- 
dians from the avarice and cunning of unscrupulous ren in 
official position and at the same time to prevent officials 
from being tempted, as they otherwise might be, to specu- 
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late on that inexperience or upon the necessities and weak- 
nesses of these ‘Wards of the Nation.’” Also in United 
States v. Hutto, No. 1, 256 U. S. 524, 528, Mr. Justice Pit- 
ney, speaking for the Court, said: “In its original setting, 
and more emphatically when grouped in the Revised Stat- 
utes with other provisions having to do with the euper- 
vision and management of the affairs of the Indians, it 
manifestly was and is designed to insure integrity of con- 
duct on the part of all persons employed in Indian affairs, 
and an impartial attitude towards the Indians, by excluding 
from persons so employed all motives of personal gain, so 
that the duty of the United States as trustee for these de- 
pendent peoples, recognized wards of the Government, 
might be performed! with a single regard for their interests 
appropriate to the fiduciary relation. The purpose was to 
protect the Indians from their own improvidence; relieve 
them from temptations due to possible cupidity on the part 
of persons coming into contact with them as representatives 
of the United States; and thus to maintain the honor and. 
credit of the United States, * * *.” 

The .following statement of the Circuit Court of Ap- 
peals in United States v. Douglas, supra, is also worthy of 
note (pp. 490-491) : . 

“The government in its capacity as quasi guardian ought 
not to allow its agents to be tempted to overreach its wards. 
* * * ‘We sustain a trust relation with the Indians im- 
posed by the laws of the land, if not by an even higher law; 
and when Congress, recognizing this, forbade its agents to 
trade with the Indians, no strained effort should be made 
to construe trade in some unusual way, * * *,” 

For the reasons above given, it is my opinion that the 
order proposed incorrectly construes the statutes mentioned 
therein, and that Government employees participating in 
Indian cooperative associations in the manner outlined by 
you would not be protected by its issuance against prosecu- 
tion and conviction under the statutes. As stated by Mr. 
Justice Clarke in E’wert v. Bluejacket, supra (p 188) : 

“The mischief sought to be prevented by the statute is 
grave * * *. Any error by the department in the inter- 
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pretation of the statute can not confer legal rights incon- 
sistent with its express terms.” 
Respectfully, 
HOMER CUMMINGS. 





CITIZENSHIP OF FILIPINOS—PRIORITY IN EMPLOYMENT ON 
WORKS PROGRESS ADMINISTRATION PROJECTS 


The phrase “American citizens” in a proviso of the Emergency 
Relief Appropriation Act of 1937 is synonymous with the phrase 
“citizens of the United States,” which has received a settled con- 
struction as excluding “citizens of the Philippine Islands.” 

Natives of the Philippine Islands are not entitled to preference in 
employment on Works Progress Administration projects unless they 
have acquired citizenship in the United States or fall within the 
provision of law respecting war veterans. 


JuLy 16, 1937. 
THe PRESIDENT. 

My Dear Mr. PRESIDENT: I have your letter of July 12 
transmitting a request from the Honorable Harry L. Hop- 
kins, Works Progress Administrator, for my opinion as to 
whether or not Filipinos are entitled to preference in em- 
ployment on projects of the Works Progress Administra- 
tion in view of the following proviso in the Emergency 
Relief Appropriation Act of 1937, approved June 29, 1937, 
50 Stat. 352, 355. 

“Provided, That preference shall be given to American 
citizens who are in need of relief in employment by the 
Works Progress Administration and next those aliens who 
are in need of relief and who have declared their intention 
to become citizens prior to the enactment of this Joint reso- 
lution: Provided further, That veterans of the World War 
and Spanish War who are in need of relief shall be given 
preference for employment by the Works Progress Admin- 
istration.” 

It has heretofore been concluded that natives of the Phil- 
ippine Islands are not citizens of the United States. 23 
Op. A. G. 370, 871; id. 400, 402; 88 Op. A. G. 525; Foreign 
Relations of the United States, 1900, pp. 894-895. I quote 
from the two opinions first mentioned : 
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“The undisputed attitude of the executive and legislative 
departments of the Government has been and is that the 
native inhabitants of Puerto Rico and the Philippine 
Islands did not become citizens of the United States by 
virtue of the cession of the islands by Spain by means of 
the treaty of Paris.” (23 Op. 370-371.) 

“Seamen born in the Philippine Islands, being persons 
whose civil and political status is by the treaty, which is 
the latest expression of the supreme law of the land, de- 
clared to be a matter for future determination by Congress, 
are not citizens of the United States within the meaning of 
any statutes concerning seamen or any other statute or law 
of the United States. That is to say, from the standpoint 
of our Government they are not citizens of the United 
States in any sense. They are persons who are not subjects 
of any foreign power, and are, from an international stand- 
point, subjects of the United States, or, to use a term that 
has been suggested, ‘nationals.’” (23 Op. 400, 402.) 

The inhabitants of the Philippine Islands who did not 
elect to preserve their Spanish allegiance were declared to 
be “citizens of the Philippine Islands,” and distinguished 
from “citizens of the United States,” by section 2 of the 
act of August 29, 1916, c. 416, 39 Stat. 545, 546 (U.S. C,, 
title 48, sec. 1002) : 

“Sro. 2. That all inhabitants of the Philippine Islands 
who were Spanish subjécts on the eleventh day of April, 
eighteen hundred and ninety-nine, and then resided in said 
islands, and their children born subsequent thereto, shall be 
deemed and held to be citizens of the Philippine Islands, 
except such as shall have elected to preserve their allegiance 
to the Crown of Spain in accordance with the provisions of 
the treaty of peace between the United States and Spain, 
signed at Paris December tenth, eighteen hundred and 
ninety-eight, and except such others as have since become 
citizens of some other country: Provided, That the Philip- 
pine Legislature, herein provided for, is hereby authorized 
to provide by law for the acquisition of Philippine citizen- 
ship by those natives of the Philippine Islands who do not 
come within the foregoing provisions, the natives of the 
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insular possessions of the United States, and such other 
persons residing in the Philippine Islands who are citizens 
of the United States, or who could become citizens of the 
United States under the laws of the United States if resid- 
ing therein.” [Italics supplied. ] 

Section 8 of the act of March 24, 1984, c. 84, 48 Stat. 456, 
462, authorizing the people of the Philippine Islands to 
adopt a constitution and providing for their ultimate inde- 
pendence, also differentiates between citizens of the Philip- 
pine Islands and citizens of the United States: 

“For the purposes of the Immigration Act of 1917, the 
Immigration Act of 1924 (except section 18 (c)), this sec- 
tion, and all other laws of the United States relating to the 
immigration, exclusion, or expulsion of aliens, citizens of 
the Philippine Islands who are not citizens of the Unitea 
States shall be considered as if they were aliens. For such 
purposes the Philippine Islands shall be considered as a 
separate country and shall have for each fiscal year a quota 
of fifty.” [Italics supplied. | 

The act of July 10, 1935, c. 376, 49 Stat. 478, specifically 
referring to section 8, authorized transportation at public 
expense for “any native Filipino residing in any State or 
the District of Columbia * * * who desires to return 
to the Philippine Islands,” and provided: “No Filipino 
who receives the benefits of this act shall be entitled to re- 
turn to the continental United States except as a quota 
immigrant under the provisions of section 8 (a) (1) of the 
Philippine Independence Act of March 24, 1934, during the 
period such section 8 (a) (1) is applicable.” 

The phrase “American citizens,” and the succeeding ref- 
erence to aliens “who have declared their intention to be- 
come [such] citizens,” in the Emergency Relief Appropria- 
tion Act must, I think, be understood as contemplating 
United States citizenship—‘American citizens” being used 
as synonymous with “citizens of the United States.” The 
latter phrase, as pointed out above, has received a settled 
construction as excluding “citizens of the Philippine 
Islands.” 
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For the foregoing reasons it is my opinion that natives 
of the Philippine Islands are not entitled to the preference 
provided by the Emergency Relief Appropriation Act of 
1937, except, of course, such natives as may have acquired 
citizenship in the United States in the manner prescribed 
by law and such as fall within the express provision respect- 
ing war veterans. 

Respectfully, 
HOMER CUMMINGS. 





STATUS OF TITLE TO TRACT OF LAND KNOWN AS DELAWARE 
BREAKWATER, DELAWARE, QUARANTINE STATION 


A grant to the United States of an absolute estate im praesenti 
“upon the express condition” that a quarantine station be located 
‘and maintained on the land, without provision for reentry by 
the grantor, created an estate upon condition subsequent. 

Breach of the condition, without appropriate action by the grantor 
revesting title in it, did not ipso facto end the estate granted. 


Juix 22, 1987. 
The Secretary OF THE TREASURY. 

My Dear Mr. Secretary: Reference is made to your letter 
of June 16, 1987, in which you request my opinion as to 
the present status of the title to a tract of land near Cape 
Henlopen on Delaware Bay, known as the Delaware Break- 
water, Delaware, Quarantine Station. 

This tract of land was ceded to the United States by an 
act of the General Assembly of the State of Delaware, 
passed April 12, 1889, Delaware Laws, 1887-1889, ch. 449, 
p. 549, providing as follows: | 

“Section 1. That Hiram R. Burton, David L. Mustard 
and Franklin C. Maull, of Sussex County, be, and they are 
hereby appointed Commissioners on the part of the State 
of Delaware, and they, or a majority of them are hereby 
authorized and empowered in conjunction with any agent 
or person appointed by the President of the United States, 
or by the Secretary of the Treasury, to locate and fix the 
boundaries of any quantity of land belonging to the State 
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of Delaware, not exceeding fifteen hundred feet front, and 
twelve hundred feet deep from low water mark, situate and 
lying on the Delaware Bay, between the United States Gov- 
ernment Iron Pier, and the point of Cape Henlopen; and 
the land so located and designated by the aforesaid Com- 
missioners, in conjunction with the agent or person ap- 
pointed as aforesaid by the President of the United States 
or the Secretary of the Treasury, and all claim, title and 
right of soil and jurisdiction of the State of Delaware into 
or over the same, are hereby ceded to and vested in the 
United States in perpetuity; that a plot of the land so 
located and hereby ceded as aforesaid be made and recorded 
in the office of the Recorder of Deeds, in and for Sussex 
County; Provided, that the sovereignty and jurisdiction of 
this State shall extend over the land hereby ceded to the 
United States so far as that all civil and criminal process 
issued under any laws of this State may be executed in any 
part of said lands and the buildings, or structures thereon 
erected. | 

“Section 2. That the above cession of land and jurisdic- 
tion 1s made upon the express condition that a Quarantine 
State shall be located and maintained thereon by the United 
States.” 


Obviously, as the opinion of your General Counsel indicates, 
the words “Quarantine State” in section 2 are the result of 
a clerical error and should read “Quarantine Station.” 

It appears from your letter that pursuant to this statute, 
the Commissioners therein named, together with an agent 
for the United States, on the 28th and 29th of May, 1889, 
surveyed and located the lands, and that the Government 
thereafter established and for some years maintained a 
quarantine station thereon. It does not appear that any 
consideration was paid by the United States to the State 
for the land. You state that the tract no longer is used for 
a quarantine station or for any related purpose. You fur- 
ther state that your Department has no evidence supporting 
the title of the State of Delaware to the land ceded by the 
act, and that apparently the Attorney General never has 
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been requested to pass upon the title to it. No question is 
presented respecting what title the State of Delaware had in 
the land at the time it was ceded to the United States or 
respecting subsequent perfection of such title; and it is 
assumed, therefore, for the purposes of this opinion, that 
any title which the United States acquired or may now have 
is no better than such as the State of Delaware had at the 
time of the cession. 

The words “all claim, title and right of soil and jurisdic- 
tion of the State of Delaware into or over the same, are 
hereby ceded to and vested in the United States in per- 
petuity,” in the above act of the General Assembly of the 
State of Delaware, purport to grant to the United States 
an absolute estate an praesenti. Leavenworth, ete. R. RP. 
Co. v. U. S., 92 U. S. 733, 741; Schulenberg v. Harriman, 21 
Wall. 44, 60; 39 Op. A. G. 39. 

Section 2 of the statute provides that the cession “is made 
upon the express condition that a Quarantine State (Sta- 
tion) shall be located and maintained thereon by the United 
States.” The effect of this condition is to be determined 
under the common law of England, expressly adopted in 
Delaware, except as that law may have been modified by 
statutes or court decisions in that State. Clawson v. Prim- 
rosé, 4 Del. Ch, 648, 652, 667. 

The rule is well settled at common law that a conveyance 
such as that contemplated in the above Delaware statute 
created an estate upon condition subsequent; Clapp v. 
Wilder, 176 Mass. 332, 333; Papst v. Hamilton, 183 Cal. 631, 
632; Littleton, sec. 328; and no Delaware statute or court 
decision inconsistent with the rule has been discovered. 
In Shockley v. Parvis, 4 Houston (Del.) 568, 569, in point- 
ing out the distinction between a condition precedent and a 
condition subsequent, the court stated the familiar prin- 
ciple that “a subsequent condition operates upon an estate 
already created and vested and renders it liable to be de- 
feated.” No express provision for re-entry by the grantor 
is necessary. See Atlantic and Pacific Railroad v. Mingus, 
165 U. S. 413, 428, and cases there cited. 
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Who may take advantage of breach of a condition sub- 
sequent is concisely stated in Schulenberg v. Harriman, 
supra, at page 63: 

“And it is settled law that no one can take advantage of 
the non-performance of a condition subsequent annexed to 
an estate in fee, but the grantor or his heirs, or the successors 
of the grantor if the grant proceed from an artificial per- 
son; and if they do not see fit to assert their nght to en- 
force a forfeiture on that ground, the title remains unim- 
paired in the grantee. The authorities on this point, with 
hardly an exception, are all one way from the Year Books 
down. And the same doctrine obtains where the grant upon 
condition proceeds from the government; no individual can 
assail the title it has conveyed on the ground that the 
grantee has failed to perform the conditions annexed.” 
[Italics supplied. ] 

The breach does not zpso facto put an end to the estate 
granted. The estate continues until proper steps are taken 
by a proper party to enforce a forfeiture. Auch v. Rock 
Island, 97 U. 8S. 698, 696; Atlantic and Pacific Railroad v. 
Mingus, supra, 430 et seq.; Lowrey v. Hawai, 215 U.S. 554, 
576; Proprietors of the Church in Brattle Square v. Moses 
Grant & others, 3 Gray (Mass.) 142; Gray, The Rule 
Against Perpetuities, 2nd ed. p. 6; 39 Op. A. G. 39. In the 
Massachusetts case cited, the court said: 

«x * * Upon a breach of the condition, the estate of 
the grantee or devisee was not zpso facto terminated, but 
the law permitted it to continue beyond the time when the 
contingency upon which it was given or granted happened, 
and until an entry or claim was made by the grantor or his 
heirs, or the heirs of the devisor, who alone had the right 
to take advantage of a breach. 2 Bl. Com. 156. 4 Kent 
Com. (6th ed.) 122, 127.” (p. 146.) | 

Where lands are ceded by public authority the mode of 
asserting forfeiture or of assuming the forfeited grant has 
been described by the Supreme Court of the United States 
in Atlantic and Pacific Railroad v. Mingus, supra, p. 431, 
as follows: 
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~ “But where the grant is a public one, this court has held 
in a series of cases that the remedy of the Government is 
by an inquest of office or office found, a judicial proceeding 
but little used in this country, or by a legislative act direct- 
ing the possession and appropriation of the land.” 

It may be noted that the State, if it wishes, can release the 
condition, or even the right of entry after breach. 1 Pres- 
ton on Estates, p. 476. 

For the reasons stated, and assuming the State of Dela- 
ware to have had valid title to the land in question at the 
time it was ceded to the United States, it is my opinion that 
such title became and still is vested in the United States in 
the absence of appropriate action by the State of Delaware 
revesting the title in that State. 

Respectfully, 
HOMER CUMMINGS. 





DUTY OF DIRECTOR OF PROCUREMENT TO REJECT 
COLLUSIVE BIDS 


Upon the facts shown, the Director of Procurement would be justi- 
fied in finding identical bids prima facie collusive and in restraint 
of trade and in rejecting all of them. 

Suggested that the matter be referred to this Department for in- 
vestigation and possible proceedings under the anti-trust laws. 


Aveusr 10, 1937.1 


The Secretary OF THE TREASURY. 
_My Dear Mr. Secretary: Reference is made to your 
letter of August 3, 1937, which reads, in part, as follows: 
“Upon the opening, on July 21, 1937, of bids for auto- 
mobile tires and tubes for the six months period beginning 
October 1, 1937, it appeared that identical prices to the cent 
were quoted by fourteen different and presumably inde- 
pendent companies, with main offices in six different states, 
on a large number of different sizes of tires and tubes. Such 
companies were the only ones making responsive bids. It 
appears that in only fifteen instances in 129 items is there 
any divergence in the bids; that even as to those fifteen items 
one company was responsible for thirteen of such diver- 


1Qpinion Aug. 6, 1937, post, p. 556. 
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gences; and that in all but one of those fifteen items the 
divergent bid is higher than the remaining identical bids 
for the same item. It is understood that all of the fourteen | 
companies are members of an association with the secretary 
of which are filed, not only prices of tires which it is con- 
templated to furnish to the Government, but prices of those 
which are to be furnished to distributors and dealers as well. 

“T request your opinion upon the question whether, in the 
case stated above, the Director of Procurement is under a 
duty to reject all the bids received for items on which the 
. only bids were identical.” 

Under the facts given in your letter you would be fully 
justified, in my opinion, in reaching the conclusion that all 
of the bids submitted are prima facie the result of collusive 
action and of a combination in restraint of trade, and in 
therefore rejecting all of them. 

You may deem it advisable to refer this matter, together 
with all data and information that you have concerning it, 
to this Department to the end that proceedings under the 
anti-trust laws may be instituted if, after full investigation 
by this Department, it should deem them warranted. 

Respectfully, 
HOMER CUMMINGS. 





ELIGIBILITY OF RETIRED NAVAL OFFICER FOR APPOINT- 
MENT TO OFFICH 


A naval officer retired on account of incapacity incurred in line of 
duty may be appointed Director of the Bureau of Marine Inspection 
and Navigation without affecting his right, subject to the limi- 
tations in U. 8S. C., title 5, sec. 59 (a), to receive retired pay. 


Aveust 17, 1987. 
THe PRESIDENT. 

My Dear Mr. Present: Reference is made to your recent 
request for my opinion whether Commander Richard Stock- 
ton Field, an officer of the Navy, is eligible for appointment 
as Director of the Bureau of Marine Inspection and Naviga- 
tion in the Department of Commerce. 
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“No person who holds an office the salary or annual com- 
pensation attached to which amounts to the sum of two 
thousand five hundred dollars shall be appointed to or hold 
any other office to which compensation is attached unless 
specially authorized thereto by law; but * * * retired 
Officers of the * * * Navy * * * who have been 
retired for * * ™ incapacity incurred in line of duty 
shall not, within the meaning of this section, be construed to 
hold or to have held an office during such retirement.” 

The position of Director of the Bureau of Marine Inspec- 
tion and Navigation is an office to which compensation is 
attached, and the above statute prevents the appointment 
thereto of an officer of the Navy in active service. The 
Secretary of Commerce states, however, in his attached mem- 
orandum of August 16, 1987, to Mr. James Roosevelt, Secre- 
tary to the President, that Commander Field “is being re- 
tired, * * * effective August thirty-first, on account of 
incapacity incurred in line of duty.” It is my opinion that 
when he has been thus retired he will be eligible for appoint- 
ment as Director of the Bureau of Marine Inspection and 
Navigation; and that his appointment to and acceptance of 
that office will not affect his right, subject to the limitations 
contained in section 59 (a) of title 5, U. S. C., to receive his 
retired pay. 36 Op. A. G. 388-402. 

Respectfully, 
HOMER CUMMINGS. 





IMMIGRATION LAWS—OFFENSE INVOLVING MORAL 
TURPITUDE 


Whether a crime committed abroad involves moral turpitude under 
the Immigration Laws must be determined by standards prevail- 
ing in this country, but it is not permissible to go behind the record 
of a foreign court regarding the existence and nature of the 
crime or to determine purpose, motive, or knowledge. 

Any crime involving ‘an act intrinsically and morally wrong and 
malum in 8e, or an act done contrary to justice, honesty, principle, 
or good morals, is a crime involving moral turpitude. 

Wilfully shooting and injuring another is a crime involving moral 
turpitude, requiring denial of an immigration visa. 
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August 19, 1987. 
The SECRETARY OF STATE. 

My Dear Mr. Secrerary: Reference is made to your let- 
ter of August 13, 1937, in which you request my opinion 
upon the question whether an immigration visa may be 
granted to * * * “who was convicted by the Superior 
Court at Naples, Italy, * * * of several offenses of © 
which the principal one was described as follows in the 
court record: 

“<‘The offense as per Art. 372 and 373, Penal Code, for 
having on August 12, 1927, in Naples, fired a revolver shot — 
at * * *, rendering him incapable of attending to his 
ordinary occupation for 19 days.’ ” 

Section 3 of the Immigration Act of February 5, 1917 
" (39 Stat. 874), provides in part: 

“That the following classes of aliens shall be excluded 
from admission into the United States: * * * persons 
who have been convicted of or admit having committed a 
felony or other crime or misdemeanor involving moral tur- 
pitude; ° a a * 99 

Section 2 ( f) of the oengestion Act of 1924 (438 Stat. 
153) provides in part: 

“No immigration visa shall be issued to an immigrant 
if it appears ie the consular officer, from statements in the 
application, or in the papers submitted therewith, that the 
immigrant is inadmissible to the United States under the 
immigration laws, * * * nor shall such immigration 
visa be issued 1f the consular officer knows or has reason to 
believe that the immigrant is inadmissible to the United 
States under the immigration laws.” 

The answer to your question, therefore, depends upon 
whether the crime of which the alien has been convicted is 
one “involving moral turpitude.” Whether it is such a 
crime is a question which must be determined by standards 
prevailing in the United States; but in determining that 
question the existence of the crime and its nature as estab- 
lished and fixed by the decree of the Italian court must be 
accepted. It is not permissible to go behind the record of 
that court to determine purpose, motive, or knowledge as 
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indicative of moral character. United States v. Uhl, 203 
Fed. 152: United States v. Karnuth, 30 F. (2d) 825; United 
States v. Corsi, 63 F. (2d) 757; 87 Op. A. G. 298. 

The opinion of your Solicitor transmitted with your let- 
ter contains a translation of the decree of the Superior 
Court of Naples, Italy, rendered in the alien’s case. That 
decree, after setting forth the charge and the facts as found 
by the court, states in part: 

“The act as set forth above has been fully established, 
both on the basis of the evidence and of what was stated 
and confirmed in public debate by the injured party, besides 
the statements of the witnesses * * *, Besides, the 
defendant himself confessed having pulled out his revolver 
in order to defend himself from “* ™“™ *, who was press- 
ing him closely, stating that the shot was fired involuntarily 
during the efforts which * * * was making to take the 
revolver from his hand. But the allegation of the defense 
that the shot was involuntary is not accepted, inasmuch as 
such version is contradicted by all the circumstances brought 
out at the trial and is in conflict with what was ascertained 
by the police immediately after the offense was committed. 
Therefore, the hypothesis of voluntary injury must be ac- 
cepted, as per Art. 372 and 373, Penal Code * * *.” 

“For such reasons The Superior Court Declares * * *, 
under age, guilty of the assault as perrecords, * * * and 
* * * sentences him to five months and eleven days 
imprisonment, to the payment of 6 times more the tax on 
CC. SS., to the payment of expenses, taxes and dam- 
ages * * *” 

Articles 372 and 878 of the Italian Penal Code of June 
80, 1889, in effect at the time the offense was committed, 
read in English translation as follows: 

“Arr, 372. Whoever, without intent to kill causes some- 
one an injury in body or in health or a mental injury, is 
punished with imprisonment (18) from one month to a year. 

“The punishment is: 1) imprisonment from one to five 
years, if the act results in a permanent impairment of a 
sense or of an organ, or a permanent impairment of speech, 
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or a permanent face disfigurement, or if it imperils life or 
results in a mental or bodily disease lasting twenty or more 
days, or for any equal time incapacity to attend to ordinary 
occupations, or if committed against a pregnant woman, it 
accelerates the birth of the child; 

“2) imprisonment for five to ten years, if the act pro- 
duces a mental or bodily injury certainly or probably in- 
curable, or the loss of a sense; of a hand; a foot; of speech: 
or the loss of the reproductive faculties, or of the use of an 
organ, or a permanent disfigurement of the face, or, if com- 
mitted against a pregnant woman, produces a miscarriage. 

“In addition to the cases covered by the preceding section, 
and the following article, if the act did not produce an ill- 
ness or incapacity to attend to one’s ordinary occupations, 
or if either one does not last for more than ten days, action 
shall be brought only on complaint of (the) party (Penal 
Procedure 153) and the punishment is imprisonment of not 
more than three months or a fine (19) from 50 to 1000 lire— 
(373, 374, 376-380).” 

“Art. 373. If any one of the circumstances indicated in 
Nos. 2 and 3 of Article 365 is involved in the act contem- 
plated in the preceding article or if the act 1s committed 
with easily concealed weapons or with any arm properly 
speaking, or with corrosive substances, the punishment is 
increased from a sixth to a third (29).” 

The above-quoted portion of the decree of the Italian 
court shows that the alien has been convicted of the crime 
of wilfully assaulting and seriously injuring another by 
shooting him with a pistol. Judging this crime by the 
standards prevailing in the United States, as those stand- 
ards have been announced in the decisions of our courts, it 
is one involving moral turpitude. According to those 
standards any crime which involves an act intrinsically and 
morally wrong and malum im se, or an act done contrary 
to justice, honesty, principle, or good morals, is a crime 
involving moral turpitude, 37 Op. A. G. 298; Tillinghast v. 
Edmead, 31 F. (2d) 81; Coykendall v. Skrmetta, 22 F. 
(2d) 120; and applying this rule, our courts have held that 
a wilful assault with a dangerous weapon involves moral 
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turpitude. United States v. Day, 15 F. (2d) 391; Weedan 
v. Tayokichi Yamada, 4 F. (2d) 455; Uneted States v. 
Watchorn, 164 Fed. 152; Ciambelli v. Johnson, 12 F. (2d) 
465; United States v. Corsi, supra; United States v. Curran, 
12 F. (2d) 394; United States v. Doak, 5 Fed. Supp. 561; 
United States v. Smith, 8 F. (2d) 663. In the case last cited 
the court said in part (p. 664) : 

“Mere assault and battery concededly does not involve 
such a degree of depravity, but an assault with a dangerous 
weapon, in this case a revolver, and shooting the person, 1s 
simply an act which includes something done by the assail- 
ant contrary to good morals and proper conduct. Society 
is entitled to protection from willful acts of that descrip- 
tion which frequently result in more serious injury and 
consequences than that following the commission of the 
offense in question.” | 

In view of the above, it is my opinion that the crime of 
which the alien has been convicted is one involving moral 
turpitude within the meaning of section 3 of the Immigra- 
tion Act of February 5, 1917, and that therefore an immi- 
gration visa must be denied him under the provisions of 
section 2 (f) of the Immigration Act of 1924. 

Respectfully, 
HOMER CUMMINGS. 





JURISDICTION OVER FEDERAL BUILDING SITE AT RENO, 
NEVADA 


A conveyance of land to the United States by the City of Reno recit- 
ing a nominal consideration of one dollar, is a “purchase” under 
art. I, see. 8, cl. 17, of the Constitution and sec. 355 R. S. 

An act of the State legislature which “empowered, authorized, and 
directed” the city to make the conveyance sufficiently evidenced the 
“consent” contemplated by the constitutional ‘and statutory provi- 
Sions, supra. 

The United States has acquired exclusive jurisdiction over the ceded 
land. | 

Aveusr 25, 1937. 

ADMINISTRATOR OF VETERANS’ AFFAIRS. 

My Dear GENERAL Hines: Under date of June 26 you 


requested my opinion “as to whether the jurisdiction over 
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certain lands conveyed to the United States by the City of 
Reno, Nevada, for the erection of a Veterans Administration 
Facility has vested in the United States.” Your letter indi- 
cates that you had in mind the following constitutional and 
statutory provisions: 

Constitution, art. I, sec. 8, clause 17: “The Congress shall 
have power * * * To exercise exclusive Legislation in 
all Cases whatsoever, over such District (not exceeding ten 
Miles square) as may, by Cession of particular States, and the 
- Acceptance of Congress, become the Seat of the Government 
of the United States, and to exercise like Authority over all 
Places purchased by the Consent of the Legislature of the 
State in wnich the Same shall be, for the Erection of Forts, 
Magazines, Arsenals, dock-Yards, and other needful Build- 
ings.” 

Revised Statutes, sec. 355 (U. S. C. title 40, sec. 255) : 
“No public money shall be expended upon any site or land 
purchased by the United States for the purposes of erecting 
thereon any armory, arsenal, fort, fortification, navy yard, 
customhouse, lighthouse, or other public building of any kind 
whatever, until the written opinion of the Attorney General 
shall be had in favor of the validity of the title, nor until the 
consent of the legislature of the State in which the land or 
site may be, to such purchase, has been given.” 

When these lands were first offered to the United States it 
did not appear that the city had the necessary authority, 
and I was therefore unable to approve the proffered title as 
satisfactory. Subsequently the legislature of Nevada enacted 
the following statute (approved January 25, 1937) : 

“Wuereas, Upon application by the various veterans or- 
ganizations of the State of Nevada, and good reason appear- 
ing therefor, the veterans administration of the United States 
has assented to the construction of a veterans hospital within 
the said city of Reno, Washoe County, State of Nevada; and 

“WHeEreEAS, It is the desire of the city of Reno and the 
people of the State of Nevada that the city of Reno be author- 
ized and empowered to deliver to the United States of Amer- 
ica a good and sufficient title in fee simple absolute to a site 
within said city which has been selected therefor, upon which 
the United States shall erect such hospital; now, therefore, 
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“The People of the State of Nevada, represented an Senate 
and Assembly, do enact as follows: 

“Section 1. The city council of the city of Reno, Washoe 
County, State of Nevada, through its proper officers, is hereby 
empowered, authorized and directed to make, execute and 
deliver, without charge, to the United States of America, for 
the purpose of the erection thereon of a veterans hospital and 
for other purposes, a good and sufficient deed conveying to 
the United States of America in fee simple absolute the fol- 
lowing-described real estate, situate within the city of Reno, 
Washoe County, State of Nevada, to wit: 

“All of blocks 10 and 13 of Burke’s addition to the city of 
Reno according to the official map thereof on file in the office 
of the county recorder of Washoe County, Nevada, and all of 
Crampton street lying between said blocks 10 and 18 and all 
alleys in said blocks 10 and 13, said alleys and said portion 
of Crampton street having been vacated by order of the city 
council of the city of Reno on July 18, 1936. 

“Sec. 2. This act shall become effective from and after its 
passage and approval.” 

Pursuant to the authority and direction contained in this 
act the city executed a conveyance to the United States, 
which recited a nominal consideration of one dollar, and I 
have approved the title as required by section 355 R. S. 

Since the Nevada statute did not expressly cede jurisdic- 
tion to the United States, as has been done in some other 
statutes, you requested the Governor, as a precautionary 
measure, to present to the legislature for enactment a bill 
specifically ceding jurisdiction. Since the legislature is not 
now in session the Governor presented the matter to the At- 
torney General of the State, and he apparently has concluded 
that exclusive jurisdiction is already vested in the United 
States under the provision of the Federal Constitution here- 
tofore quoted. 

I fully agree with this conclusion. The acquisition from 
the city was a “purchase” within the contemplation of the 
language of the Constitution. It is unnecessary to consider 
whether a “purchase” requires a consideration for it may 
properly be said here in language employed by the Supreme 
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Court in Stanley v. Schwalby, 162 U. S. 255, 275, that “the 
conveyance was in fact * * ™ for the very valuable con- 
sideration enuring to the city from the establishment of the 
* * * [Veterans Administration Facility] there.” 

No particular phraseology is required to express “consent.” 
Bouvier (Law Dictionary) states that “consent is implied in 
every agreement;” and it was suggested in Cowen v. Pad- 
dock, 17 N. Y. Sup. 387, 388, that there is a relation between 
“consent” and “authorization” or “permission.” It would, I 
think, amount to an absurdity to contend that the Legislature 
had not “consented” to that which it specifically “authorized 
and directed,” and this is particularly true when its act was 
intended to secure the accomplishment of that which could 
not be done under the Federal statute without its “consent” 
and resultant transfer of jurisdiction to the United States. 

It is therefore my opinion that the United States has 
exclusive jurisdiction over the site acquired from the city of 
Reno for the erection of the Veterans Administration Facility. 


Respectfully, : 
HOMER CUMMINGS. 


. SETTLEMENT OF CLAIMS ARISING IN CONNECTION WITH 
CIVILIAN CONSERVATION CORPS OPERATIONS 


The act of Dec. 28, 1922, 42 Stat. 1066, and sec. 16 of the Civilian 
Conservation Corps Act “may well subsist together,” the latter su- 
perseding the former only to the extent of its application, in the 
adjustment of claims growing out of the negligence of an enrollee 
or employee. 

Claims exceeding $500 are barred from consideration under sec. 16. 

If a claim is made and adjusted under sec. 16 any further claim 
based upon the same happening is barred. 

Claims not coming within sec. 16 because not “caused by the negligence 
of any enrollee or employee of the Corps’? may be considered under 
the act of Dec. 28, 1922, or other applicable statute by the head of 
the Department in which the individual responsible for the damage 


is employed. 
SEPTEMBER 15, 1937. 


The Present. 

My Drar Mr. Preswrent: I have the honor to comply 
with your request of August 9 for my opinion upon several 
questions propounded by the Director of the Civilian Con- 
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servation Corps as arising under the following statutory 
provisions; | 

Act of June 28, 1937, c. 383, 50 Stat. 319, 321— 

“Src. 16. The Director and, under his supervision, the 
heads of cooperating departments and agencies are author- 
ized to consider, ascertain, adjust, determine, and pay from 
the funds appropriated by Congress to carry out the provi- 
sions of this Act any claim arising out of operations author- 
ized by the Act accruing after the effective date thereof on 
account of damage to or loss of property or on account of 
personal injury to persons not provided for by section 10 
of this Act, caused by the negligence of any enrollee or 
employee of the Corps while acting within the scope of his 
employment: Provided, That the amount allowed on account 
of personal injury shall be limited to necessary medical and 
hospital expenses: Provided further, That this section shall 
not apply to any claim on account of personal injury for 
which a remedy is provided by section 10 of this Act: Pro- 
vided further, That no claim shall be considered hereunder 
which is in excess of $500, or which is not presented in writ- 
ing within one year from the date of accrual thereof: Pro- 
vided further, That acceptance by any claimant of the 
amount allowed on account of his claim shall be deemed to 
be in full settlement thereof, and the action of the Director 
or of the head of a cooperating department or agency upon 
such claim so accepted by the claimant shall be conclusive.” 

Act of December 28, 1922, c. 17, 42 Stat. 1066 (U. S. C., 
title 31, sec. 215) — | 

“Sec. 2. That authority is hereby conferred upon the head 
of each department and establishment acting on behalf of 
the Government of the United States to consider, ascertain, 
adjust, and determine any claim accruing after April 6, 
1917, on account of damages to or loss of privately owned 
property where the amount of the claim does not exceed 
$1,000, caused by the negligence of any officer or employee of 
_ the Government acting within the scope of his employment. 
Such amount as may be found to be due to any claimant 
shall be certified to Congress as a legal claim for payment 
out of appropriations that may be made by Congress there- 
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for, together with a brief statement of the character of each 
claim, the amount claimed, and the amount allowed: Pro- 
vided, That no claim shall be considered by a department or 
other independent establishment unless presented to it with- 
in one year from the date of the accrual of said claim. 

“Src. 38. That acceptance by any claimant of the amount 
determined under the provisions of this Act shall be deemed 
to be in full settlement of such claim against the Govern- 
ment of the United States.” 

The Director’s questions and my views with respect 
thereto are set forth below. 

(1) Does section 16 of the Civilian Conservation Corps 
Act (Public 168, 75th Congress), afford an exclusive rem- 
edy for property damage growing out of the negligence of 
an enrollee or employee of the Civilian Conservation Corps, 
having in mind the act of December 28, 1922, 42 Stat. 
1066?” 

The applicable principle is thus stated by the Supreme 
Court in the case of Henderson’s Tobacco, 11 Wall. 652, 657 : 

“In the United States v. Tynen, it was said by Mr. Jus- 
tice Field, that ‘when there are two acts upon the same sub- 
ject, the rule is to give effect to both, if possible. But if the 
two are repugnant in any of their provisions, the latter act, 
without any repealing clause, operates to the extent of the 
repugnancy as a repeal of the first; and even where two acts 
are not, in express terms, repugnant, yet, if the latter act 
covers the whole subject of the first, and embraces new pro- 
visions, plainly showing that it was intended as a substitute 
for the first act, 1t will operate as a repeal of that act.’ 
For this several authorities were cited, some of which have 
been cited on the present argument. This is, undoubtedly, 
a sound exposition of the law. But it must be observed 
that the doctrine asserts no more than that the former stat- 
ute is impliedly repealed, so far as the provisions of the 
subsequent statute are repugnant to it, or so far as the latter 


statute, making new provisions, is plainly intended as a sub- | 


stitute for it. Where the powers or directions under several 
acts are such as may well subsist together, an implication 
of repeal cannot be allowed.” 
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See also McChord v. Louisville & Nashville R’d.Co., 183 
U. S. 483, 500; United States v. Lee Yen Tai, 185 U. S. 
913, 291. 

It is clear that there was no intention to repeal the earlier 
statute for it applies to the departments and independent 
establishments generally. Furthermore, it is apparent that 
both statutes “may well subsist together,” the later statute 
superseding the earlier one only to the extent of its applica- 
tion. Under this view, if the claim is for $500 or less 1t may 
be adjusted and paid under section 16 of the act of June 
98, 1937; if the claim is for more than $500 and does not 
exceed $1,000 it may be adjusted and reported to the Con- 
gress under the act of December 28, 1922—and this accords 
with the practice heretofore adopted and followed in other 
Government offices affected by the general statute and by 
one or more special statutes governing adjustment of claims, 
2 Compt. Gen. 529; 4 zd. 145; 4 zd. 876. 

“(2) If a claim arises which involves both personal in- 
jury and property damage growing out of the negligence 
of an employee or enrollee of the Civilian Conservation 
Corps, and is in excess of $500, may that portion of the 
claim for expenses incident to personal injury not to exceed 
$500 be settled under section 16 and that portion of the 
claim for property damage not in excess of $1,000 be settled 
and adjusted under the act of December 28, 1922, supra? 

“(3) May a Civilian Conservation Corps negligence claim 
in excess of $500 be approved in the amount of $500 under 
section 16 of the Civilian Conservation Corps Act, and 
the amount in excess of $500, if 1t does not exceed $1,000, 
be considered under the act of December 28, 1922, supra?” 
_If the total amount of the claim exceeds $500 it is barred 
from consideration under section 16 by the provision that 
‘no [such] claim shall be considered hereunder.” If only 
$500 or less is demanded and the claim is adjusted and paid 
under section 16 any further claim based upon the same 
happening is barred by the provision that “acceptance by 
any claimant of the amount allowed on account of his claim 
shall be deemed to be in full settlement thereof.” The 
same principle is applied by the courts in cases where claim- 
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ants seek to invoke a particular remedy or forum through 
splitting their demands (Dusenbury v. Habosreitenger, 129 
N. Y. Supp. 2; Pilcher v. Ligon, etc., 91 Ky. 228; Lucas v. 
LeCompte, 42 Ill. 303), and has also been applied in the 
administrative adjustment of claims. I quote below from 
an opinion rendered by the Comptroller General (2 Compt. 
Gen. 529) upon a similar question arising in the Post Office 
Department. 

“If the Postmaster General, upon investigation of any 
case of damage within the provisions of this statute, should 
find that the claim is a proper charge against the United 
States, but that the amount properly payable thereon would 
exceed $500, he would not be authorized to adjudicate and 
settle such claim and he could do no more than report it to 
Congress for consideration in like manner as though the 
provision in the act of June 16, 1921, had not been enacted. 
But if the amount awarded by the Postmaster General does 
not exceed $500 and payment thereon is accepted by the 
claimant, such payment constitutes a full and final settle- 
ment of the entire claim, and the claimant is thereby pre- 
cluded from asserting thereafter any other claim arising 
from the same damage.” 

“(4) May claims growing out of Civilian Conservation 
Corps operations which do not involve the negligence of an 
employee or enrollee of the Corps, but rather the negligence | 
of some other officer or employee of the Government be con- 
sidered and handled under the act of December 28, 1922, or 
is section 16 to be reviewed as providing an exclusive remedy 
for all Civilian Conservation Corps claims, and thus require 
a disapproval of such claims as not covered by either law ?” 

As above indicated, section 16 of the act of June 28, 1937, 
supersedes the act of December 28, 1922, only to the extent 
of its application. Therefore, any claim which does not 
come within the act of June 28, 1937, because not “caused 
by the negligence of any enrollee or employee of the Corps,” 
within the proper contemplation of those words as used in 
the statute, may be considered under the act of December 
28, 1922, or other applicable statute by the head of the de- 
partment in which the individual responsible for the dam- 


39 Op. A. G. The Secretary of the Interwr 107 


age is employed. However, the application or nonapplica- 
tion of the several statutes in particular cases involving par- 
ticular “employees” can be determined only upon considera- 
tion of all the facts and circumstances as the cases actually 
arise. 

Respectfully, 


HOMER CUMMINGS. 


TAXABILITY OF INCOME FROM INDIAN LANDS 


The decision in Superintendent v. Commissioner, 295 U. S. 418, must 
prevail over the Attorney General’s opinion of March 20, 1925, 
regarding the taxability of income from restricted lands of the 
Quapaw Indians. 

SEPTEMBER 27, 1937. 

The SECRETARY OF THE INTERIOR. 

My Dear Mr. Secretary: I have your letter of Septem- 
ber 15. 

The decision of the Supreme Court in Superintendent v. 
Commissioner, 295 U. 8. 418 (May 20, 1935), that income 
on funds derived from the restricted allotment of a full 
blood Creek Indian which are in excess of his needs and 
are held by the United States in trust for him, is subject to 
the Federal income tax, must prevail over the contrary con- 
clusion reached in the Attorney General’s opinion of March 
20, 1925 (34 Op. 439), regarding the taxability of income 
from restricted lands of the Quapaw Indians. 

Respectfully, 


HOMER CUMMINGS. 


LEGALITY OF PROPOSED CONVEYANCES OF RECREATIONAL 
. DEMONSTRATION PROJECTS TO STATES, ETC. 


“Sale” and “lease” import a transfer for value, ordinarily money. 

The conclusion in the opinions of Sept. 10, 19384, and Sept. 16, 1935, 
concerning dedications of certain land, is not applicable to other land 
acquired for.a purpose now accomplished, and therefore in excess 

_ of present needs, but affected by no obligation respecting its use. 


— 108 Proposed Conveyances to States 


The authority in sec. 5 of the Emergency Relief Appropriation Act 
of 1935 to “grant, sell, lease * * * or otherwise dispose of” 
property acquired thereunder does not contemplate a mere giving 
away of property remaining on hand at the completion of a project. 

Proposed conveyances or leases are not authorized, unless particular 
cases warrant application of the principles stated in the opinions 
supra. 

_ SEPTEMBER 29, 1937. 

The SECRETARY OF THE INTERIOR. 

My Dear Mr. Secretary: Under date of August 12 you 
requested my opinion as to whether lands acquired under 
section 203 (a) of the National Industrial Recovery Act (48 
Stat. 195, 202) and section 5 of the Emergency Relief Ap- 
propriation Act of 1935 (49 Stat. 115, 118) for recreational 
demonstration projects may be “leased” or “conveyed” to 
States, municipalities or other public corporations “without 
other consideration than agreements to maintain and use 
them for purposes of public recreation.” 

The sections mentioned are copied below: 

“Src. 203. (a) With a view to increasing employment 
quickly (while reasonably securing any loans made by the 
United States) the President is authorized and empowered, 
through the Administrator or through such other agencies 
as he may designate or create, (1) to construct, finance, or 
aid in the construction or financing of any public works 
project included in the program prepared pursuant to sec- 
tion 202; (2) upon such terms as the President shall pre- 
scribe, to make grants to States, municipalities, or other pub- 
lic bodies for the construction, repair, or improvement of 
any such project, but no such grant shall be in excess of 
80 per centum of the cost of the labor and materials em- 
ployed upon such project; (3) to acquire by purchase, or 
by exercise of the power of eminent domain, any real or per- 
sonal property in connection with the construction of any | 
such project, and ¢o sell any security acquired or any prop- 
erty so constructed or acquired or ¢o lease any such property 
with or without the privilege of purchase: * * *.” [Ital- 
ics supplied. | 

“Sec. 5. In carrying out the provisions of this joint reso- 
lution the President is authorized (within the limits of the 
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appropriation made in section 1) to acquire, by purchase or 
by the power of eminent domain, any real property or any 
interest therein, and improve, develop, grant, sell, lease 
(with or without the privilege of purchasing), or otherwise 
dispose of any such property or interest therein.” [Italics 
supplied. | 

Each statute authorized the selling or leasing of property 
acquired thereunder. Both “sale” and “lease, ” however, 1m- 
port a transfer for value, ordinarily money. (See U.S. C., 
title 40, sec. 303b, providing that “except as otherwise spe- 
cifically provided by law, the leasing of buildings and prop- 
erties of the United States shall be for a money consider- 
ation only.’’) 

In the documents accompanying your letter reference is 
made to my opinions of September 10, 1934 (38 Op. 57, 63) 
and September 16, 1935 (38 Op. 278, 275), dealing with 
dedications or conveyances of land acquired under the Na- 
tional Industrial Recovery Act and the Emergency Relief 
Appropriation Act for subsistence homesteads and low-cost 
housing projects. I quote below for ready reference from 
the opinion last mentioned : 

“In my opinion to you of September 10, 1934, I considered 
a proposed dedication of land for roads, streets, walks, parks 
and parkways in connection with subsistence homesteads 
projects, provided for in another section (208) of title IT 
of the National Industrial Recovery Act and stated the 
following conclusions: 

“This question is answered affirmatively. I do not re- 
gard such dedication as necessarily representing a gratuity. 
It more nearly approximates the transfer of a liability, prop- 
erly assumable by the local authorities. Roads and streets, 
at least, are indispensable and it is hardly to be supposed 
that they are to be owned and maintained indefinitely by the 
United States in 2 community of private citizens who, as 
pointed out in the opinion of July 18, 1934, will have the 
political status of residents of the states and of the sub- 
divisions thereof in which they live, with the right to have 
their needs for roads, schools, etc., considered by the local 
authorities in like manner as other citizens.’ 
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“The same reasoning is applicable here; and I therefore 
answer both questions affirmatively, with the qualification, 
however, that the function of any lands dedicated for use 
as parks or playgrounds must be incidental to the contem- 
plated low-cost housing or slum-clearance projects and rea- 
sonably necessary in order to provide therefor proper light, 
air, approaches, etc., as distinguished from monumental, 
landscaping, scenic or similar functions.” 

It is to be noted that the land dealt with in these opinions 
had been acquired by the United States for the use and bene- 
fit, and presumably at the ultimate expense, of the persons 
settled thereon—including streets, parks, playgrounds, etc., 
no less than the actual home sites—and that ultimate con- 
veyance of the public spaces to the community or other local 
political body was a necessary incident, since there was no 
intention that the United States should exercise in these 
communities the local jurisdiction which ordinarily attaches 
to Federal ownership of roads, parks, etc. 

The same conclusion would be required in other similar 
cases arising under the same statutes. However, neither 
your letter nor the documents submitted therewith indicate 
whether or not the circumstances are the same in connection 
with any of the recreational demonstration project sites; 
and the conclusion reached in the opinions mentioned is not 
applicable to land acquired for a purpose now accomplished, 
and therefore in excess of the present needs of the Govern- 
ment, but affected by no obligation to use it in any particu- 
lar manner or for the benefit of any particular community 
or group of citizens. 

The language of section 5 of the Emergency Relief Ap- 
propriation Act appears to be very broad, authorizing the 
President, in carrying out the act, “to grant, sell, lease 
* * * or otherwise dispose of” property acquired there- 
under, but it does not contemplate a mere giving away of 
public property remaining on hand at the completion of a 
project. 

Considering the foregoing, it is my opinion that the pro- 
posed conveyances or leases are not authorized, saving, how- 
ever, any particular cases in which the peculiar facts and 
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circumstances (not now before me) may warrant a contrary 
conclusion under the principle applied in my opinions of 
September 10, 1934, and September 16, 1935, as herein 
explained. 

Respectfully, 


HOMER CUMMINGS. 





AUTHORITY TO PURCHASE AUTOMOBILE TIRES AFTER 
REJECTION OF IDENTICAL BIDS AS COLLUSIVHE 


Under sec. 3709 R. S. automobile tires immediately needed in an 
exigency may be procured by open purchase. 

Ifthe Secretary of the Treasury determines that competition is not 
possible, sec. 3709 is inapplicable and articles may be procured by 
open purchase or negotiated contract. 


SEPTEMBER 30, 1937. 


The SECRETARY OF THE TREASURY. 

My Dear Mr. Secretary: I have your letter of Septem- 
ber 28 with further reference to the identical bids sub- 
mitted to your Department for supplying automobile tires 
and rejected as collusive. 

Since you have determined that there is a public exi- 
gency you are authorized under the statute (R. S. 3709; 
U. S. C., title 41, sec. 5) to procure by open purchase 
tires.immediate delivery of which is required by the exi- 
gency. Moreover, as pointed out in my opinion of January 
12, 1935, to the Secretary of War, “section 3709 R. S. has 
long since been interpreted as applying only ‘where com- 
petition * * * is possible.’’” Therefore, if you should 
determine that the case is one in which competition is not 
possible you would be warranted in acquiring the articles 
in question by open purchase or negotiated contract with- 
out further advertisement for bids. 

Respectfully, 


HOMER CUMMINGS. 
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MEANING OF THE WORD “DAY” IN SECTION 2 OF THE 
SEAMEN’S ACT OF MARCH 4, 1915, AS AMENDED 


The word “day” in sec. 2 of the Seamen’s Act of March 4, 1915, as 
amended, must be given its common and legal signification, that 
is, a calendar day of 24 hours commencing at midnight. 


Ocroser 5, 1987. 
The SrcrETARY oF CoMMERCE. 

My Dear Mr. Secretary: I have your letter of September 
8, 1987, in which you request my opinion as to the proper 
interpretation of the word “day” appearing in section 2 of 
the act of March 4, 1915, c. 153, 38 Stat. 1164, as amended 
by the act of June 25, 1936, c. 816, 49 Stat. 1930, 19383 (U. 
S. C., title 46, sec. 673). 

The amended section reads as follows: 

“That in all merchant vessels of the United States of 
more than one hundred tons gross, excepting those navi- 
gating rivers, harbors, lakes (other than Great Lakes), 
bays, sounds, bayous, and canals, exclusively, the licensed 
officers and sailors, coal passers, firemen, oilers, and water 
tenders shall, while at sea, be divided into at least three 
watches, which shall be kept on duty successively for the 
performance of ordinary work incident to the sailing and 
management of the vessel. ‘The seamen shall not be shipped 
to work alternately in the fireroom and on deck, nor shall 
those shipped for deck duty be required to work in the fire- 
room, or vice versa; nor shall any licensed officer or seaman 
an the deck or engine department be required to work more 
than eight hours in one day; but these provisions shall not 
limit either the authority of the master or other officer or 
the obedience of the seamen when in the judgment of the 
master or other officer the whole or any part of the crew 
are needed for maneuvering, shifting berth, mooring, or 
unmooring, the vessel or the performance of work necessary 
for the safety of the vessel, her passengers, crew, and cargo, 
or for the saving of life aboard other vessels in jeopardy, or 
when in port or at sea, from requiring the whole or any 
part of the crew to participate in the performance of fire, 
lifeboat, or other drills. While such vessel is in a safe har- 
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bor no seaman shall be required to do any unnecessary work 
on Sundays or the following-named days: New Year’s Day, 
the Fourth of July, Labor Day, Thanksgiving Day, and 
Christmas Day, but this shall not prevent the dispatch of 
a vessel on regular schedule or when ready to proceed cn 
her voyage. And at all times while such vessel is in a safe 
harbor, eight hours, inclusive of the anchor watch, shall con- 
stitute a day’s work. Whenever the master of any vessel 
shall fail to comply with this section and the regulation 
issued thereunder, the owner shall be liable to a penalty not 
to exceed $500, and the seamen shall be entitled to discharge 
from such vessel and to receive the wages earned. But this 
section shall not apply to vessels engaged in salvage opera- 
tions: Provided, That in all tugs and barges subject to this 
section when engaged on a voyage of less than six hundred 
miles, the licensed officers and members of crews other than 
coal passers, firemen, oilers, and water tenders may, while 
at sea, be divided into not less than two watches, but nothing 
in this proviso shall be construed as repealing any part of 
section 4463 of the Revised Statutes. This section shall take 
effect six months after the enactment of this Act.” [Italics 
- supplied. ] 

Unless something can be collected from the statute to war- 
rant a different construction, the common and legal sig- 
nification of the word “day” is the space of time which 
elapses while the earth makes a complete revolution on its 
axis, reckoned from midnight to midnight—in other words, 
a calendar day. Standard Dictionary; Bouvier’s Law Dic- 
tionary; 2 Bl. Comm. 141; Henderson v. Reynolds, 84 Ga. 
159, 162; Zeammerman v. Cowan, 107 Ill. 631; Benson v. 
Adams, 69 Ind. 353, 354; State v. Michel, 52 La. Ann. 936, 
941; Stevenson v. Donnelly, 221 Mass. 161; Pannell vy. 
Glidewell, 146 Miss. 565; Openion of the Justices, 45 N. H. 
607, 610; Serrell v. Rothstein, 49 N. J. Eq. 385, 386; State 
_ v. Lichardson, 16 N. D. 1, 8; Kane v. Commonwealth, 89 Pa. 
St. 522. See also Guaranty Trust Co. v. Green Cove Rail- 
road, 139 U. S. 187, 144, 145; Burgess v. Salmon, 97 U.S. 
381, 383; Bristol Mfg. Corporation v. United States, 2 F. 
Supp. 781, 784; 29 Op. A. G. 371. 
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The act contains no definition of the word “day,” and I 
find nothing in its history to warrant ascription to the Con- 
gress of intent to use the word in other than its ordinary 
sense. Unlike the act of May 11, 1918, c. 72, 40 Stat. 549, 
providing that no licensed officer on any ocean or coastwise 
vessel shall be required to do duty to exceed nine hours “of 
any twenty-four” while in port, including the date of arri- 
val, or more than twelve hours “of any twenty-four” at sea, 
except in case of emergency, and the act of March 4, 1907, 
c. 2939, 34 Stat. 1415, making it unlawful for any-common 
carrier to require or permit telegraph operators and others 
to be or remain on duty for a longer period than nine hours 
“in any twenty-four hour period,” the act here involved is 
not so phrased. The simple word “day” appears to have 
been used deliberately and without qualification. 

It has been suggested that the day contemplated by the 
statute is susceptible of reckoning from the time a vessel 
leaves her berth, or from the time when an affected member 
of her crew reports for duty. The files transmitted to me, 
however, show that the Bureau of Marine Inspection and 
Navigation of your Department is convinced that so to in- 
terpret “day” would lead to difficulties such that the en- © 
forcement of the eight-hour provision of the act would be 
impractical, if not impossible. I have considered the sug- 
gestions and have arrived at the conclusion that adoption of 
either would attribute, without justification in law, to the 
word “day” a sense at variance with that which it ordinarily 
carries—as well as one which, apparently, would jeopardize 
in practice the effective administration of the eight-hour 
provision of the statute. 

It is my opinion, therefore, that unless and until the Con- 
gress shall manifest a contrary intention, the word “day” in 
section 2 of the act is to be construed as contemplating a 
calendar day of twenty-four hours, commencing at mid- 
night. 

Respectfully, 
HOMER CUMMINGS. 
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APPLICABILITY OF CIVIL SERVICE RETIREMENT ACT TO 
UNITED STATES ATTORNEYS, MARSHALS, ETC. 


The phrase “officers and employees of the courts of the United 
States,” in sec. 1 of the act of July 13, 1987, amending the Civil 
Service Retirement Act, includes only officers and employees in the 
judicial branch. 


United States attorneys and marshals are in the executive branch 
and are not brought within the Civil Service Retirement Act by the 
act of July 13, 1937. 

OctToBER 15, 1987. 

The Presipenrt. 

My Dear Mr. Presipenr: I have your letter of Septem- 
ber 1, 1987, in which you request my opinion upon the 
question presented to you by the Civil Service Commission 
in its letter of August 80, 1937, whether the language “offi- 
cers and employees of any of the courts of the United 
States,” contained in the act of July 13, 1937, c. 494, 50 Stat. 
§12, brings within the operation of the Civil Service Re- 
tirement Act of May 29, 1930 (46 Stat. 468), as amended, 
the United States attorneys and their employees and the 
United States marshals, their deputies and other employees 
who are not already entitled to benefits under the retirement 
law. 

The first section of the act of July 13, 1937, reads as 
follows: 

“That the Act of May 29, 1930 (46 Stat. 468), for the 
retirement of employees in the classified civil service and 
in certain positions in the legislative branch of the Gov- 
ernment, is hereby amended to include all other employees 
in the legislative branch and all officers and employees of 
any of the courts of the United States who are not entitled 
to the benefits of any other retirement Act whose tenure of 
employment is not intermittent nor of uncertain duration.” 

Your question may be substantially answered in the fol- 
lowing language of the Supreme Court, used in determin- 
ing that a deputy United States marshal was a proper 
protector of an associate justice of that court: 

“The ministerial officers through whom its commands 
must be executed are marshals of the United States, and 
belong emphatically to the emecutive department of the 
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gouernment. They are appointed by the President, with 
the advice and consent of the Senate. They are removable 
from office at his pleasure. They are subjected by act of 
Congress to the supervision and control of the Department 
of Justice, in the hands of one of the cabinet officers of the 
President, and their compensation is provided by acts of 
Congress. The same may be said of the district attorneys 
of the United States, who prosecute and defend the claims of 
the government in the courts.” [Italics supplied.] Jn re 
Neagle, 135 U. S. 1, 68. : 

While the Supreme Court spoke of “marshals,” it was 
really dealing with the case of a deputy marshal, and there 
is no apparent reason for regarding its language as re- 
stricted to marshals and United States attorneys as-distin- 
guished from their subordinates. It having been deter- 
mined that the head of an office belongs to the executive 
department, it necessarily follows, in the absence of some 
unusual arrangement based upon law or fact, that the same 
is true respecting his subordinates. 

The title of the act of July 13, 1937, points to the exten- 
sion of retirement benefits to only certain employees in the 
legislative and judicial branches; and when the bill was 
before the House of Representatives the Chairman of the 
Committee on Civil Service, in explaining the Senate 
amendment which placed in the bill the language “officers 
and employees of any of the courts of the United States,” 
stated that the amendment extended the benefits to the 
judicial employees of the government. (Congressional 
Record, 75th Congress, p. 6691.) 

I have found nothing to indicate that the Congress has 
rngarded the United States attorneys or marshals or their 
subordinates as within the judicial branch. On the con- 
_ trary, both the Congress and the Executive heretofore have 
evidenced acceptance of the view that such officers and em- 
‘ployees are in the executive branch. The President, acting 
under authority conferred upon him by the civil service 
laws, long since extended those laws to “all officers and 
employees in the F'wecutive Civil Service of the United 
States,” with specified exceptions, expressly including under 
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“Department of Justice” positions in the offices of United 
States marshals and United States attorneys—and the Con- 
gress has acquiesced in this executive action, although en- 
larging the group of “excepted positions” in the offices of 
United States marshals through providing in the act of 
October 22, 1913, c. 82, 88 Stat. 208 (U.S. C., title 5, sec. 
639), that deputy marshals required to give bond may be 
appointed without regard to the civil service laws. 27 Op. 
A. G. 95; 84 Op. A. G. 192; 85 Op. A. G. 418; Civil Service 
Rules, Rule II and Schedule A. 

In view of the foregoing considerations 1t 1s my opinion 
that the act of July 13, 1937, is not applicable to and does 
not affect United States attorneys or United States mar- 
shals or their deputies or employees. I expressly except 
from this conclusion, however, the offices of Marshal of 
the Supreme Court of the United States and Marshal of the 
Court of Customs and Patent Appeals and any others who 
may be appointed by and under the supervision of their 
respective courts, with compensation flowing from such 
appointment, and distinguishable in these and other par- 
ticulars from the United States marshals herein considered. 

Respectfully, | 
STANLEY REED, 
Acting Attorney General. — 





DISPOSITION OF FEDERAL BUILDINGS AND INSTALLATIONS 
AT TEXAS EXPOSITION 


Under Joint Resolutions of February 11, 1936, and April 9, 1937, the 
United States Greater Texas and Pan American Exposition Com- 


mission is authorized, at the conclusion of the exposition, to turn 
over the Federal buildings and installations, on park premises 


owned by the City of Dallas, either to the State of Texas or to 
the City of Dallas—but transfer of the structures to the State 
would not vest it with any right to maintain them on the city’s 
land after the period for which the use of the land was granted to 
the United States. 
OcroseErR 29, 1937. 
The PRESIDENT. 


My Dear Mr. Present: I have the honor to comply 
with your request for my opinion, upon a question submitted 
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by the Chairman of the United States Greater Texas and 
Pan American Exposition Commission, as to whether it is 
legally permissible for the Commission to turn over to the 
City of Dallas or the State of Texas the Federal Exhibits 
Building and the buildings and installations comprising 
Camp Stephen F. Austin, located in Exposition Park, a city 
park owned and maintained by the City of Dallas, Texas. 

By contract of June 18, 1935, the City of Dallas (includ- 
ing the City Park Board) and its lessee the State Fair of 
Texas, described as a private corporation chartered under 
the laws of Texas, granted to the Texas Centennial Central 
Exposition, also described as a private corporation char- — 
tered under the laws of Texas, “exclusive possession and use 
[for a limited period] of the Fair Park premises * * * 
consistent with possession and use of parts of the premises 
by any agency of the State of Texas in the erection and 
furnishing of the proposed Texas Building, and any agency 
of the Federal Government in connection with the erection 
and furnishing of any Federal building or exhibits;” and 
the contract provided that “upon the completion of the Cen- 
tennial Celebration the Exposition Corporation will clean 
up the grounds, remove all debris, trash and such temporary 
structures as the City of Dallas, its Park Board and the 
State Fair of Texas may jointly direct.” [Italics supplied. ] 

By a deed of February 26, 1936, the Texas Centennial 
Central Exposition granted to the United States of America 
certain land within the Fair Park “for use, during the period 
of the Centennial Central Exposition at Dallas.” The deed 
contained no provision respecting disposition or ownership 
of buildings or other structures placed upon the land by the 
United States. It did, however, make reference to the Joint 
Resolution of Congress of June 28, 1935, 49 Stat. 4381, 435, 
and the authority granted therein to the Federal Commis- 
sion for the erection of buildings at the Exposition. 

The Resolution of June 28, 1935, established the United 
States Texas Centennial Commission, the predecessor of the 
present Commission, and contained the following provision 
concerning ultimate disposition of buildings and other 


property: 
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“At the close of the exposition and celebrations or when 
the connection of the Government of the United States 
therewith ceases, the Commissioner General shall dispose of 
any such portion of the material contributed as may be un- 
used, and return such borrowed property; and, under the 
direction of the Commission, dispose of any buildings or 
structures which may have been constructed and account 
therefor: Provided, That all disposition of materials, prop- 
erty, buildings, and so forth, shall be at public sale to the 
highest bidder, and the proceeds thereof shall be covered into 
the Treasury of the United States.” [Italics supplied. ] 

The foregoing, however, was superseded, in part at least, 
by the Resolution of February 11, 1936, 49 Stat. 1136, copied 
below: 

“That the United States Texas Centennial Commission 
established by the joint resolution entitled ‘Joint resolution 
providing for the participation of the United States in the 
Texas Centennial Exposition and celebrations to be held 
in the State of Texas during the years 1935 and 1936, and 
authorizing the President to invite foreign countries and 
nations to participate therein, and for other purposes,’ ap- 
proved June 28, 1935, 2s authorized, in its discretion, to allo- 
cate funds from the appropriation made to carry into effect 
the provisions of such joint resolution, to the Texas Cen- 
tennial Commission, the Commission of Control for Texas 
Centennial Celebrations, the Texas Centennial Central Ex- 
position, and to any executive department, independent 
office, or establishment of the Government for the purchase 
of historic papers and paintings by contract. or otherwise 
without regard to the provisions of section 3709 of the Re- 
vised Statutes, the construction and erection of monuments, 
statues, markers, buildings, and other structures or any part 
thereof, including purchase of sites, the restoration of his- 
toric structures, and the purchase of land in connection with 
historic structures. The funds so allocated may be expended 
by such State bodies and Government departments or estab- 
lishments in any part of the State of Texas in accordance 
with the allocation by the Commission. 
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“Sec. 2. Monuments, statues, markers, buzldings, and 
other structures, erected or constructed, and lands, historic 
papers, and paintings purchased from funds allocated as 
herein provided shall become the property of the State of 
Tewas, except that in such cases as the United States Texas 
Centennial Commission deems it desirable and in the public 
interest, any such erection, structure, land, or article shall 
become the property of such organization, or public or pri- 
vate agency as it may designate, subject to such requirements 
as the Commission may deem necessary or appropriate.” 
[Italics supplied. ] 

It was later decided to continue the Exposition during 
part of the year 1937, and Federal participation during the 
additional period was authorized by the Joint Resolution of 
April 9, 1987, 50 Stat. 58, explained by Congressman Johnson 
(Cong. Rec. v. 81, p. 2779) as follows: 

“This is simply an authorization for Federal participation 
in the centennial exposition which was held in Dallas last 
year and which it is proposed to continue this year under a 
different name. There is an unexpended balance, and this 
authorizes the expenditure of such part of that unexpended 
balance as may be necessary for this year.” 

The Resolution of April 9, 1987, created the present Com- 
mission and contained, among others, the following pro- 
visions : 

“That there is hereby established a Commission, to be 
known as the United States Greater Texas and Pan 
American Exposition Commission * * * which Com- 
mission * * * shall represent the United States in 
connection with the holding of the Greater Texas and Pan 
American Exposition in the State of Texas during the year 
1937. 

“Src. 8. The rights and liabilities under existing contracts 
entered into by the United States Texas Centennial Com- 
mission under the authority granted to it by Public Reso- 
lution Numbered 69, Seventy-fourth Congress, approved 
February 11, 1986, shall be transferred to and assumed by 
the Commission established by this joint resolution. Ad 
authority, powers, and duties of the. United States Texas 
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Centennial Commission under such Public Resolution Num. 
bered 69, and all unexpended balances of appropriations 
available to said commission, shall be transferred to the 
United States Greater Texas and Pan American E'xposition 
Commission to carry out the provisions of this joint reso- 
lution. Such unexpended balances of appropriations sha}l 
remain available until expended. Any monuments, statues, 
markers, butldings, and other structures, erected or con- 
structed, and any lands, historic papers, and paintings pur- | 
chased, by the United States Texas Centennial Commission 
directly under contract shall be transferred to the Commis- 
sion established by this jownt resolution, and any such prop- 
erty may be assigned by such latter Commission in the 
manner prescribed by section 2 of such Public Resolution 
Numbered 69. This section shall take effect on the date of 
the submission to the Congress of the final report of the 
United States Texas Centennial Commission as provided by 
section 9 of Public Resolution Numbered 37, Seventy-fourth 
Congress, approved June 28, 1935.” [Italics supplied. | 

It appears that the buildings and structures comprising 
Camp Stephen F. Austin were constructed by the War De- 
partment from funds allocated to that Department by the 
United States Texas Centennial Commission in accordance 
with the Joint Resolution of February 11, 1936, and there- 
fore affected by the provision in section 2 of that resolution 
that “buildings * * ™* erected or constructed * * * 
from funds allocated as herein provided shall become the 
property of the State of Texas, except” as some other author- 
ized designation should be made by the Commission. 

It further appears that the Federal Exhibits Building was 
constructed under a contract between the United States 
Texas Centennial Commission and the Texas Centennial 
Central Exposition (which contract contained no reference 
to or provision respecting the disposition of the building at 
the close of the exposition) and is affected by the provision 
in the resolution of April 9, 1937, that “buildings * * * 
erected or constructed * * * bythe United States Texas 
Centennial Commission directly under contract shall be 
transferred to the Commission established by this Joinc 

58039™—42—vo]. 39--—10 





122 Deprivation of Use of Property 


Resolution, and any such property may be assigned by such 
latter Commission in the manner prescribed by section 2” of 
the resolution of February 11, 1936. 

There does not appear to be room for serious doubt that the 
language of the resolutions of February 11, 1936, and April 
9, 1937, taken literaliy, authorizes the present Commission 
to designate either the State of Texas or the City of Dallas 
and thereby vest it with ownership of the affected buildings 
- and structures in the manner provided in the resolutions, 
and I have found nothing in the legislative history of the 
resolutions that suggests a contrary conclusion. 

Therefore, in so far as concerns the provisions of the 
resolutions of Congress, it is my opinion that the Commis- 
sion is authorized to designate either the State of Texas 
or the City of Dallas as it “deems * * * desirable and 
in the public interest,” but, as a practical matter, this is 
necessarily affected by the fact that designation of the State 
would not vest it with any right to maintain the buildings 
on the city’s land after termination of the period for which 
the use of the land was granted to the United States. 

Respectfully, 
STANLEY REED, 
Acting Attorney General. 





DEPRIVATION OF USE OF PROPERTY AS ITEM OF DAMAGE 
UNDER ACT OF DECEMBER 28, 1922 


The act of Dec. 28, 1922, authorizing heads of departments to adjust 
claims “on account of damages to or loss of privately owned prop- 
erty,” ete., comprehends deprivation of use where the party de- 
prived has sustained legally provable damages on that account. 


NovEMBER 8, 19387. 
The SEcRETARY OF THE INTERIOR. 

My Dear Mr. Secretary: I have the honor to comply 
with your request of October 23 for my opinion as to 
whether section 2 of the act of December 28, 1922, c. 17, 42 
Stat. 1066 (U. S. C., title 31, sec. 215), authorizes the 
consideration of deprivation of use of property as an item 
of damage. 
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The statute provides as follows: 

“That authority is hereby conferred upon the head of each 
department and establishment acting on behalf of the Gov- 
ernment of the United States to consider, ascertain, adjust, 
and determine any claim accruing after April 6, 1917, on 
account of damages to or loss of privately owned property 
where the amount of the claim does not exceed $1,000, caused 
by the negligence of any officer or employee of the Govern- 
ment acting within the scope of his employment. Such 
amount as may be found to be due to any claimant shall be 
certified to Congress as a legal claim for payment out of 
appropriations that may be made by Congress therefor, to- 
gether with a brief statement of the character of each claim, 
the amount claimed, and the amount allowed: Provided, 
That no claim shall be considered by a department or other 
independent establishment unless presented to it within one 
year from the date of the accrual of said claim.” 

It is, as stated by your Solicitor, well established that 
“deprivation of use of property [including motor vehicles] 
is a proper item of damages recoverable from the person 
whose negligent act necessitated its repair” (Babbitt, The 
Law Applied to Motor Vehicles, 2d ed. sec. 1745, 4th ed. 
sec, 2330; Berry, The Law of Automobiles, 3d ed. secs. 
972, 973; 8 R. C. L. p. 490; 42 C. J. p. 1294; and cases 
therein cited), and I concur in his conclusion that the act 
cf Congress is to be interpreted as comprehending depri- 
vation of use no less than other items commonly allowable 
1S damages—but only, of course, in cases where the party 
(ieprived of use has sustained legally provable damages on 
that account. 


Respectfully, 
HOMER CUMMINGS. 





VALIDITY OF A PROPOSED BOND ISSUE OF PUERTO RICO 


A proposed bond issue of Puerto Rico (dated Jan. 1, 1937; face value, 
$75,000) for retiring bends issued in connection with the Isabella 
Irrigation system, is authorized under the statutes considered and 
the bonds, when issued, will constitute valid obligations of the Peo- 
ple of Puerto Rico. 
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NOVEMBER 17, 1937. 
The SECRETARY OF THE INTERIOR. 

My Dear Mr. Secretary: You wrote me on February 26, 
1937, stating that your Department had been authorized to 
have issued and to sell for the account of the Government 
of Puerto Rico bonds of the face value of $75,000, the pro- 
ceeds from which to be used in the payment of the principal 
of bonds previously issued and sold in connection with the 
construction of the Isabella Irrigation system, and request- 
ing my opinion concerning their legality. 

You stated that the bonds would be issued in coupon form, 
in the denomination of $1,000 each, to be dated January 1, 
1937, and to bear interest at the rate of 314 per centum per 
annum, payable at the Treasury of the United States semi- 
annually on January 1 and July 1 of each year, the principal 
thereof to be payable January 1, 1976, reserving, however, 
to the People of Puerto Rico the right to redeem all or any 
number of the said bonds at 5 per centum above par, with 
accrued interest, on January 1, 1947, or on any interest- 
payment date thereafter upon giving sixty days’ notice in 
such manner as may be prescribed by the Treasurer of 
Puerto Rico. A copy of the form of the proposed bond was 
submitted with your letter, and an amended form was later 
submitted with your letter of November 12, 1937, herein- 
after mentioned. 

This is another issue of the refunding bonds dealt with 
in my opinion to you of March 31, 1936, and the authority 
therefor is fully indicated in that opinion save as to later 
amendments hereinafter set forth. As pointed out in that 
opinion the refunding bonds are to be offered for sale in 
years when proceeds of the special assessment provided for 
the retirement of the original bonds is “insufficient * * * 
to meet the entire amount of the payment of the principal 
on outstanding bonds falling due that year in addition to 
the other necessary payments.” 

The question of the legality of the bonds was considered 
at the time your first-mentioned letter was received and no 
objection appeared except some uncertainty as to the amount 
of notice required for calling them (after ten years). The 
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legislature of Puerto Rico had attempted to reduce the time 
from six months to sixty days by an amendatory act of May 
12, 1936, but had changed only the section (4) dealing with 
the original bonds already issued. This was called to your 
attention, and the legislature has now, by act of May 14, 
1937, properly amended the section (2) authorizing the 
refunding bonds. I quote below sections 2 and 4 as thus 
amended : 

“SECTION 2. Should the proceeds of the special assessment 
as provided for in the act above mentioned (section 29), 
be insufficient in any year to meet the entire amount of the 
payment of the principal on outstanding bonds falling due 
that year in addition to the other necessary payments, as 
provided in the aforesaid act, then the Treasurer of Puerto 
Rico may, with the approval of the Governor, issue new 
refunding bonds to the amount necessary to pay the princi- 
pal falling due during the said year; Provided, that should 
no tax be paid on lands in the temporary or permanent 
irrigation district during any year as provided for in sec- 
tions 24 and 29 of the above-mentioned act, or should the 
amount received from taxes upon the lands in the said irri- 
gation districts be so reduced because of the operation of 
the said sections, as to require it, then the Treasurer of 
Puerto Rico may, with the approval of the Governor, issue 
such additional bonds as may be necessary to cover all ex- 
penses and to meet all the obligations of the irrigation 
system for the said year; Provided, that the total amount of 
such additional bonds issued to cover expenses and to meet 
obligations of the irrigation system during any year or 
years in which, in accordance with sections 24 and 29 of 
the aforesaid act, no tax is paid on lands in the said irri- 
gation districts in which the amount received from taxes is 
insufficient to meet the said expenses and obligations of the 
irrigation system, shall not at any time exceed the total 
amount of irrigation bonds previously authorized; And 
provided, further, that the aforesaid refunding bonds shall 
be issued in series which shall not exceed seventy-five thou- 
sand (75,000) dollars each, of like denominations, and under 
the same terms and conditions, and shall bear interest at the 
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same rate as that provided in section 4 of this act. The 
said refunding bonds shall mature in series in the order of 
their issues. The first series of refunding bonds shall ma- 
ture January 1, 1974, and each of the following series shall 
mature on the first day of January of each of the following 
years; but any or all of the series of refunding bonds may 
be redeemed, at the will of The People of Puerto Rico, ten 
years after the date of their issue, at five (5) per cent above 
par, and accrued interest, on any interest payment date, by 
giving sixty (60) days’ notice in such manner as may be 
prescribed by the Treasurer of Puerto Rico. The bonds, 
the issuance of which is authorized in this act, may be sold 
by the Secretary of the Interior of the United States.” 

“Section 4.—The said bonds may be in coupon or regis- 
tered form or both. The coupon bonds may be made ex- 
changeable for registered bonds under such regulations as 
may be prescribed thereon. The bonds may be in any or all 
of the following denominations: One thousand (1,000) dol- 
lars, five thousand (5,000) dollars, ten thousand (10,000) 
dollars. They shall bear interest at a rate not to exceed four 
and one-half (414) per cent per annum, which interest shall 
be paid semiannually on the first day of each of the months 
of January and July. The bonds shall be divided into 
series for payment. The series shall be indicated by a 
letter on each bond, and they shall es redeemable and pay- 
able as follows: 

“The said bonds shall mature in the order of their issu- 
ance. Seventy-five thousand (75,000) dollars shall mature 
on January 1, 1929, and an equal amount on the first day of 
each succeeding year thereafter until the full amount shall 
have been paid; but any or all of the said bonds maturing 
after January 1, 1939, may be redeemed at the option of The 
People of Puerto Rico, on or after January 1, 1939, on any 
interest-payment date, at five (5) per cent above par, and 
interest accrued thereon, with sixty (60) days’ notice given 
in such manner as may be prescribed by the Treasurer of 
Puerto Rico. In case of partial redemption, the bonds to 
be redeemed shall be determined pursuant to such method 
as the Treasurer of Puerto Rico may prescribe. Both prin- 
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cipal and interest shall be payable at the Treasury of the 
United States or in Puerto Rico at the office of the Treasurer 
of Puerto Rico, or at the office of the fiscal agent of the Gov- 
ernment of Puerto Rico, appointed therefor in the United 
States, as the Treasurer of Puerto Rico may determine, with 
the approval of the Governor.” 

Your letter of February 26 and the documents submitted 
therewith, relating to existing debts and assessed valuations 
of real and personal property in Puerto Rico, indicated that 
the proposed issue would not increase the indebtedness be- 
yond the maximum permitted by law, and I now have your 
further statement, under date of November 12, showing that 
there has been no material change in these particulars since 
the question was first submitted. 

There was also transmitted with your letter of February 
26 a statement signed by the Treasurer of Puerto Rico, set- 
ting forth his determinations in those matters left to his 
discretion, and this has been approved by the Governor as 
provided in the act of the legislature. The statement and’ 
figures submitted by you indicate that the proceeds of the 
special assessment, mentioned in section 2, supra, were 
insufficient in the fiscal year ending June 30, 1937, to meet 
the principal of the bonds falling due on January 1, 1987, in 
addition to the other necessary payments chargeable against 
the proceeds of the assessment, within the contemplation of 
the statute, and that the entire authorized issue of $75,000 1s 
required to meet the deficiency. 

I find that all the statutory requirements regarding the 
issue and sale of the said bonds have been complied with 
and that the amended form of bond submitted with your 
letter of November 12 is in compliance with the law and the 
determinations of the Treasurer, approved by the Governor. 
The form of bond properly recites that “under the provi- 
sions of section 3 of the act of Congress, approved March 
2, 1917, as amended by the act of March 4, 1927, this bond 
is exempt from taxation by the Government of the United 
States, or by the Government of Puerto Rico or any political 
or municipal subdivision thereof, or by any State, Territory, 
or possession, or by any county, municipality, or other 
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municipal subdivision of any State, Territory, or possession 
of the United States, or by the District of Columbia.” 

It is therefore my opinion that the bonds, when issued 
in the amount and form proposed, will constitute valid and 
binding obligations of the People of Puerto Rico. 

Respectfully, 
HOMER CUMMINGS. 


PAYMENT OF UNEMPLOYMENT BENEFITS UNDER SOCIAL 
SECURITY ACT AND STATE STATUTES 


Under sec. 903 (a), Social Security Act, the time within which bene- 
fits can be paid depends upon the period with respect to which the 
State law requires contributions to be made, and not that accord- 
ing to which the amounts of the contributions are to be determined. 

Under a State statute levying taxes on employment during Decem- 
ber but measuring their amount by the total amount of wages pnid 
during 1936, it is not permissible to regard the entire year as “the 
first period with respect to which contributions are required” 
within the purview of sec. 903. 

Any amendment of State law advancing the time for payment of 
benefits must make a corresponding change in the period with 
respect to which contributions are required in order to meet the 
Federal requirement; but any amendment making the taxes retro- 
spectively applicable to all wages paid during 1936 would encounter 
constitutional objections. 


DECEMBER 138, 1937. 
The PresipEnT. | 
My Dear Mr. Presipent: I have your letter of December 
8 transmitting for my consideration a letter addressed to you 
under date of December 7 by the Chairman of the Social 
Security Board. | 
The Chairman, referring to statutes enacted by New 
Jersey and other states as contemplated by the Social Se- 
curity Act (49 Stat. 620, 639; U.S. C., title 42, secs. 1101 
et seg.) says that these States, “in order to avoid questions 
concerning the constitutionality of a tax upon a privilege 
exercised prior to the enactment of the State law and yet 
collect the maximum amount creditable against the Fed- 
eral tax * * * imposed their taxes prospectively at an 
increased rate and thereby collected the same amount that 
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they might have collected by levying a contribution at a 
lower rate for the entire year,” and that “the Board is now 
receiving urgent requests from these States, asking whether 
or not their laws may be amended to advance the first day 
as of which benefits might become payable under their 
laws, without by such amendment terminating the approv- 
able status of the State law under section 903 of the Social 
Security Act.” 

He asked that you obtain my opinion “upon the proper 
construction of the phrase ‘first day of the first period with. 
respect to which contributions are required’ in section 
903 (a) (2) of the Social Security Act, as applied to this 
situation.” 

Sections 901, 902 and 903 of the Social Security Act read, 
in part, as follows: 

“Section 901. On and after January 1, 1936, every em- 
ployer (as defined in section 907) shall pay for each calen- 
dar year an excise tax, with respect to having individuals 
in his employ, equal to the following percentages of the 
total wages * * *. 

“SECTION 902. The taxpayer may credit against the tax 
imposed by section 901 the amount of contributions, with 
respect to employment during the taxable year, paid by 
him (before the date of filing his return for the taxable 
year) into an unemployment fund under a State law. The 
total credit allowed to a taxpayer under this section for all 
contributions paid into unemployment funds with respect 
to employment during such taxable year shall not ex- 
ceed 90 per centum of the tax against which it is credited, 
and credit shall be allowed only for contributions made 
under the laws of States certified for the taxable year as 
provided in section 903. 

“SECTION 903 (a). The Social Security Board shall ap- 
prove any State law submitted to it, within thirty days of 
such submission, which it finds provides that—* * * 

“(2) No compensation shall be payable with respect to 
any day of unemployment occurring within two years after 
the first day of the first period with respect to which con- 
tributions are required * * *,” [Ttalics supplied.] 
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The New Jersey statute, approved December 22, 1936 
(Laws 1936, c. 270), contains the following pertinent provi- 
sions, which are stated by the Chairman of the Social Se- 
curity Board to be illustrative of provisions occurring in 
the laws of other States. 

“3. (a). Twenty-five months after the date when contri- 
butions first accrue under this act, benefits shall become 
payable from the fund.” 

“7, (a) (1). On and after December first, one thousand 
nine hundred and thirty-six, contributions shall accrue and 
become payable by each employer for each calendar year 
in which he is subject to this act, with respect to wages 
payable for employment (as defined in section nineteen (i) ) 
occurring during such calendar year, except that for the 
month of December, one thousand nine hundred and thirty- 
six, such contributions shall accrue and become payable with 
respect to wages payable for employment during the month 
of December, one thousand nine hundred and thirty-six. 
* oe | 

“(b). Each employer shall pay contributions equal to the 
following percentages of wages payable by him with respect 
to employment: 

“(1) Ten and eight-tenths per centum (108%)%) with 
respect to employment during the month of December, one 
thousand nine hundred and thirty-six; provided, that if the 
tctal of such contributions at such ten and eight-tenths per 
centum (108,)%) rate equals less than nine-tenths of one 
per centum (%9 of 1%) of the annual payroll of any em- 
ployer for the calendar year one thousand nine hundred and 
thirty-six, such employer shall pay, not later than January 
twenty-fifth, one thousand nine hundred and thirty-seven, 
_an additional lump-sum contribution with respect to em- 
ployment for such one month's period beginning December 
first, one thousand nine hundred and thirty-six, equal to the 
difference between nine-tenths of one per centum (949 of 1%) 
of his annual payroll of the calendar year one thousand nine 
hundred and thirty-six and the total of his contributions at 
such ten and eight-tenths per centum (1084)%) for such one 
month’s period beginning December first, one thousand nine 
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hundred and thirty-six; and provided further, that the total 
of such contributions with respect to employment for such 
one month’s period beginning December first, one thousand 
nine hundred and thirty-six, shall not exceed nine-tenths 
of one per centum (% of 1%) of such employer’s annual 
payroll for the calendar year one thousand nine hundred 
and thirty-six * * *.” [Italics supplied.] 

I see no escape from the conclusion that the above-quoted 
language of the New Jersey statute is consistent only with 
the view that the Legislature intended that the month of 
December, 1936, should be considered as “the first period 
with respect to which contributions are required,” within the 
purview of the Federal statute; and the legislative intent 
thus evidenced must prevail, under the established rules of 
statutory construction. 

But even a contrary intention on the part of the Legisla- 
ture, properly evidenced, would not overcome the fact that 
the State tax for 1936 was levied only with respect to wages 
payable in December of that year. Such a tax, although 
measured by the amount of the yearly payrolls, is not the 
same as a tax upon all wages paid during the year. The tax 
was measured by the amount of the annual payroll of each 
employer upon whom it was levied, but it affected only those 
persons who were actually employing labor during the 
month of December, 1936. It did not reach those who had 
employed labor at other times during the year but had 
ceased (permanently or temporarily) to be employers prior 
to December; and their former employees are wholly or 
partly unrepresented in the contributions made to the fund 
by employers during the year 1936. 

Therefore, I concur in the conclusion of the General Coun- 
sel of the Social Security Board that it is not permissible, 
under statutes such as that of New Jersey, to regard the 
entire year 1936 as “the first period with respect to which 
contributions are required” within the purview of Section 
903 of the Social Security Act. The time within which 
benefits can be paid is governed by the time with respect 
to which the State law requires contributions to be made, 
and not by the time with respect to which the amounts of 
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the contributions are to be determined. Any amendment 
of the State law advancing the time for payment of bene- 
fits, therefore, also must make a corresponding change in 
the time with respect to which contributions are required. 
Of course, the States may now amend their statutes; but 
should they undertake to make the taxes retrospectively ap- 
plicable to all wages actually paid during the entire year 
1936, they would encounter the same constitutional objec- 
tions which, the Chairman states, deterred them from so 
Going in the first place. 
Respectfully, 
HOMER CUMMINGS. 





EFFECT OF PARDON ON STATUTE MAKING PERSONS CON- 
VICTED OF FELONIES INELIGIBLE FOR ENLISTMENT IN 
THE ARMY 


Persons convicted of felonies are ineligible for enlistment in the 
Army, under sec. 1118 R. S., although pardoned by the President 
or by the governor of a State. 

The interpretation of sec. 1118 R. S., assuming that doubt ever ex- 
isted concerning it, is now controlled by the administrative con- 
struction that has prevailed for half a century. 


FEBRUARY 23, 1988.' 
The Secretary or War. 

My Dear Mr. Secretary: Under date of February 4 you 
requested my opinion as to whether the following statutory 
provision (U. S. C., title 10, sec. 622; R. S. 1118) applies 
to one who has been convicted of a felony but is thereafter 
pardoned by the President or by the governor of a State: 

“No insane or intoxicated person, no deserter from the 
military service of the United States, and no person who 
has been convicted of a felony shall be enlisted or mustered 
into the military service.” 

On June 1, 1897, Attorney General McKenna advised the 
Secretary of War that it should be presumed that the Con- 
gress did not intend this provision to apply to a deserter 
who had received from the President an unconditional par- 
don, but this opinion was recalled on June 15, 1897. I men- 
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tion it because it is referred to in the memoranda submitted 
with your letter and appears to have received some publicity 
at the time it was rendered. The Attorney General relied 
upon the principle declared by the Supreme Court in Ea 
parte Garland, 4 Wall. 333, 380, that a full pardon “blots 
out of existence the guilt, so that in the eye of the law the 
offender is as‘innocent as if he had never committed the 
offence,’”’ and he assumed the Congress must have had this 
in mind when enacting the statute. 

Following the recall of the opinion of June 1, 1897, he 
advised the Secretary (21 Op. 568) that the question of the 
deserter’s right to reenlist could not properly arise so as 
to require an opinion in the absence of a pardon actually 
issued. The records of this Department indicate that an 
application for a pardon, then pending, was denied. 

On August 26, 1897, the Secretary submitted another case, 
involving an application for reenlistment by a deserter who 
had received a full pardon from the President. In an 
opinion of February 9, 1898 (22 Op. 36), Attorney General 
Griggs, who had succeeded Attorney General McKenna, 
denied the right of the pardoned deserter to reenlist, but 
based his holding upon the provision of the act of August 1, 
1894 (28 Stat. 216; U. S. C., title 10, sec. 623), that “no sol- 
dier shall be again enlisted in the Army whose service dur- 
ing his last preceding term of enlistment has not been honest 
and faithful.” He stated his conclusions as follows: 

“e * * whilst Congress has no power, by legislation, to 
abridge the effect of the President’s pardon, yet Congress 
has the right to prescribe qualifications and conditions for 
enlisted men, and to forbid those not possessing such qualifi- 
cations, and as to whom such conditions do not exist, to enter 
the military service. 

“So, whilst the President’s pardon restores the criminal 
to his legal rights and fully relieves him of the disabilities 
legally attaching to his conviction, it does not destroy 
‘an existing fact, viz, that his service was not honest and 
faithful.” 

His distinction between the legal and factual aspects of a 
pardoned offense finds support in Hart v. United States, 118 
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U. S. 62, 66-67, wherein the Supreme Court concluded that 
the broad language used in /'2 parte Garland and other par- 
don cases did not warrant the inference that the Congress 
when exercising a constitutional power (providing for dis- 
bursement of public moneys) was forbidden to take notice 
of a fact (that the individual concerned had been a public 
enemy) involving an offense that had been pardoned. It 
also accords with-the later holding in Carlesi v. New York, 
233 U.S. 51, 59, that an offense which is in fact a second 
offense may be dealt with as such and punished accordingly, 
under proper statutory provision, notwithstanding that the 
first offense had been pardoned by the President. 

In an opinion of June 16, 1908 (26 Op. 617), Attorney 
General Bonaparte construed a statute (U. S. C., title 34, 
sec. 163; R. S. 1420) forbidding reenlistment of deserters in 
the naval service and concluded that the inhibition did not 
apply to deserters pardoned by the President. He relied, 
as had Attorney General’ McKenna, upon the pronounce- 
ments in Hx parte Garland and other pardon cases. Later, 
In an opinion of February 17, 1909 (27 Op. 178), he advised 
the President that a pardon could not convert a dishonorable 
discharge into an honorable discharge and that the individ- 
ual concerned could not be held eligible for pension under 
a statute providing pensions for persons “honorably dlis- 
charged” from the Army and Navy. Im this latter opinion, 
it will be observed, he applied the same reasoning used by 
the Supreme Court in Hart v. United States and in Carlesi 
v. New York, and by Attorney General Griggs in the opinion 
of February 9, 1898. 

Acting Attorney General Desies in an opinion of Febru- 
ary 15, 1918 (31 Op. 225, 233-234), expressly overruled and 
rerueied the conclusion reached in the opinion of June 16, 
1908, and held that the statute forbidding enlistment of. 
deserters in the naval service should receive the same con- 
struction previously attributed by Attorney General Griggs 
to the similar statute governing enlistments in the military 
service. He went into the matter at some length, dealing 
with several statutory provisions applicable to the Navy. 
The following excerpt from the opinion is pertinent: 
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“The answer depends, I think, upon whether section 1441 
is properly to be regarded as imposing punishment for an 
offense or as merely prescribing a qualification for appoint- 
ees to office in the Navy. 

“e * * An unconditional pardon abates whatever pun- 
ishment flows from the commission of the pardoned offense, 
but can not in the nature of things eradicate the factum 
which is made a criterion of fitness.” 

Attorney General Mitchell applied the rule indicated in 
the foregoing quotation when advising the Director of the 
Veterans’ Bureau on March 17, 1930 (36 Op. 193, 195), that 
a presidential pardon removed a disqualification to receive 
benefits under the World War Veterans’ Act (48 Stat. 607, 
629; zd. 1302, 1812; U.S. C., title 38, sec. 555). He pointed 
out that the disqualification was imposed in a section en- 
titled “Penalties” and was intended as a punishment for 
an offense in addition to the fine or imprisonment provided 
for in the same section. 

It is stated in the documents submitted with your letter 
that the statute regarding which you ask my opinion has 
been consistently construed by the Judge Advocate General 
of the Army during half a century as prescribing qualifica- 
tions for enlisted personnel (not. as imposing punishment 
for offenses), and making ineligible for enlistment any per- 
son convicted of a felony regardless of subsequent pardon 
by the President or by the governor of a State. I have 
been informed, upon inquiry at your Department, that these 
opinions of the Judge Advocate General have been followed 
in the administration of the law without known exception. 
In the great registration of all male citizens between the 
ages of eighteen and forty-five for possible military service 
during the World War under the acts of May 18, 1917, 
and August 31, 1918 (40 Stat. 76, 955), as I have been fur- 
ther informed by your Department, persons convicted of 
felonies were placed in the last deferred classification with- 
out regard to subsequent pardon, and none in that classifica- 
tion was called for military service. 

If it be conceded that the statute relating to enlistments 
in the military service was open to two possible construc- 
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tions as an original proposition, it is nevertheless true that 
one construction (contrary to that set forth in the recalled 
opinion of June 1, 1897) has prevailed and that the matter 
is now controlled by the principle so often repeated by the 
courts and succinctly set forth by Attorney General Taney 
(2 Op. 558) as follows: 

“Whenever an act of Congress has, by actual decision, or 
by continued usage and practice, received a construction at 
the proper department, and that construction has been acted 
on for a succession of years, it must be a strong and palpable 
case of error and injustice that would justify a change in 
the interpretation to be given to it.” 

See also Swendig v. Washington Co., 265 U.S. 322, 331, and 
United States v. Jackson, 280 U. 8S. 183, 193. 

For the reasons hereinbefore set forth, it is my opinion 
that a person who has been convicted of a felony is ineligible 
for enlistment in the military service, under the statutory 
provision herein considered, although pardoned by the Pres- 
ident or by the governor of a State. 

Respectfully, 
HOMER CUMMINGS. 





TAYLOR GRAZING ACT—AUTHORITY FOR REMOVAL OF 
FOLIAGE FROM YUCCA PLANTS GROWING ON PUBLIC 
LANDS 


Section 7 of the Taylor Grazing Act, as amended, does not authorize 
the Secretary of the Interior to grant permission for removal of 
foliage from yucca plants growing on public lands. 

The said section refers to disposals “under applicable public-land 
laws” and does not alone authorize any disposals. 


Marca 2, 1938. 
The SEcRETARY OF THE INTERIOR. 

My Dear Mr. Secrerary: Under date of February 21 you 
requested my opinion as to whether you are authorized by 
section 7 of the Taylor Grazing Act, as amended (48 Stat. 
1269; 49 Stat. 1976; U.S. C., title 43, sec. 315f), to grant per- 
mission for the removal of foliage (for use in manufacturing 
fiber) from yucca plants growing on public lands, including 
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areas within established grazing districts. Section 7 reads 
as follows: 

“That the Secretary of the Interior is hereby authorized, 
in his discretion, to examine and classify any lands witic 
drawn or reserved by Executive order of November 26, 1934 
(numbered 6910), and amendments thereto, and Executive 
order of February 5, 1935 (numbered 6964), or within a 
grazing district, which are more valuable or suitable for 
the production of agricultural crops than for the production 
of native grasses and forage plants, or more valuable or suit- 
able for any other use than for the use provided for under 
this act, or proper for acquisition in satisfaction of any out- 
standing lieu, exchange or script rights or land grant, and 
to open such lands to entry, selection, or location for disposal 
in accordance with such classification under applicable 
public-land laws, except that homestead entries shall not be 
allowed for tracts exceeding three hundred and twenty acres 
In area. Such lands shall not be subject to disposition, set- 
tlement, or occupation until after the same have been classi- 
- fied and opened to entry: Provided, That locations and 
entries under the mining laws, including the act of Febru- 
ary 25, 1920, as amended, may be made upon such withdrawn 
and reserved areas without regard to classification and with- 
out restrictions or limitation by any provision of this act. 
Where such lands are located within grazing districts rea- 
sonable notice shall be given by the Secretary of the Interior 
to any grazing permittee of such lands. The applicant, after 
his entry, selection, or location is allowed, shall be entitled 
to the possession and use of such lands: Provided, That upon 
the application of any applicant qualified to make entry, se- 
lection, or location, under the public-land laws, filed in the 
land office of the proper district, the Secretary of the Interior 
shall cause any tract to be classified, and such application, 
if allowed by the Secretary of the Interior, shall entitle . 
the applicant to a preference right to enter, select, or locate 
such lands if opened to entry as herein provided.” [Italics 
supplied. | 

Confining myself to the specific question which you have 
submitted, I concur in the conclusion reached bv vour Solici- 
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tor in the opinion which accompanied your letter, that the 
section above quoted does not authorize you to grant the 
permission sought. Even assuming that you might, under 
this section, determine particular land to be more valuable 
or suitable for the gathering of yucca foliage than for any 
other use and that you would be warranted in classifying it 
as such, the mere finding and classification would not supply 
authority to sell, lease, or otherwise dispose of the land; the 
section refers to disposals “under applicable public-land 
laws” and does not alone authorize any disposals, 
Respectfully, 
HOMER CUMMINGS. 





IMMUNITY OF FEDERAL SUBSISTENCE HOMESTEADS COR- 
PORATION FROM DELAWARE ANNUAL FRANCHISE TAX 


Whether Federal Subsistence Homesteads Corporation is immune 
from the Delaware annual franchise tax cannot be determined 
by an opinion of the Attorney General. Therefore, payment should 
be resisted and the question left to the courts. 

Suggested, that such corporations, existing under State laws, ought 
to reincorporate under Federal law rather than have the Gov- 
ernment appear to be insisting on the gratuitous use of State 
Services. 


\ 


Marcu 4, 1938. 
The SECRETARY OF AGRICULTURE. | 
My Dear Mp. Secretary: I have your letter of February 
7 requesting my opinion as to whether Federal Subsistence 
Homesteads Corporation, wholly owned by the United 
States, but incorporated under the laws of Delaware, is 
liable for the annual tax levy imposed “by way of license for 
the corporate franchise” under section 65 of the Delaware 
Franchise Tax Law. 

The attorney general of the State has concluded that the 
corporation is liable. It appears, however, that a contrary 
view has prevailed in some of the States where Government- 
owned corporations exist, and that the Comptroller General 
has ruled that no funds are available for the payment of 
such a tax. 
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An opinion by me under such circumstances would not 
solve the problem, and I therefore advise that you resist pay- 
ment of the tax and leave the question to the courts for 
determination. I think I should further point out, however, 
that there appears to be no substantial reason why the Gov- 
ernment should get into a situation of this kind—the United 
States and its corporate instrumentalities ought not to be 
placed in the position of insisting upon using gratis a State 
service for which the State demands compensation when it 
would seem far more satisfactory, and possibly more eco- 
nomical, to incorporate or reincorporate under Federal law, 
obtaining for the purpose additional legislation, if needed. 

Respectfully, 
HOMER CUMMINGS. 





WORLD WAR ADJUSTED COMPENSATION ACT-—-RIGHT OF 
SOLDIER CONFINED TO DISCIPLINARY BARRACKS DURING 
WAR PERIOD 


The purpose of the World War Adjusted Compensation Act is to 
compensate veterans who pengenee active service during the World 
War period. 

A soldier absent without leave from August 19, 1916, to July 5, 1918, 
and then confined until after November 11, 1918, awaiting trial 
and serving sentence, is not entitled to coimnpensation under the 
said act. 

Marcu 4, 1938. 

The Secretary or War. 

My Dear Mr. Secretary: I have your letter of February 
17, 1938, requesting my opinion in connection with the ap- 
plication of D. for compensation under the provisions of the 
World War Adjusted Compensation Act (c. 157, 43 Stat. 
121, 122). The pertinent provisions of the statute are as 
follows: 

“Sec. 201. The amount of adjusted service credit ‘shall be 
computed by allowing the following sums for each day of 
active service, in excess of sixty days, in the military or 
naval forces of the United States after April 5, 1917, and 
before July 1, 1919, as shown by the service or other record 
of the veteran: $1.25 for each day of oversea service, and $1 
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for each day of home service; but the amount of the credit 
of a veteran who performed no oversea service shall not 
exceed $500, and the amount of the credit of a veteran who 
performed any oversea service shall not exceed $623. 

“Sec. 202. In computing the adjusted service credit no 
allowance shall be made to— * * * 

“(d) Any individual entering the military or naval forces 
after November 11, 1918—for any period after such en- 
trance * * -*,.” 

You state that the claimant enlisted in the Army July 1, 
1914; that he deserted August 19, 1916; that he surrendered 
July 5, 1918, and was held in confinement awaiting trial on 
a charge of desertion until August 20, 1918; that he was 
tried by a general court-martial, found not guilty of deser- 
tion but guilty of absence without leave, and sentenced to 
confinement at hard labor in the United States Disciplinary 
Barracks, where he remained from August 20, 1918, until 
December 25, 1918, when he was released and returned to 
duty; and that he was honorably discharged from the Army 
on November 9, 1920. - 

This case is controlled by the principle announced in my 
opinion to you of April 10, 1935 (38 Op. 202), which dealt 
with a claimant who was inducted into the military service 
on October 30, 1917; was absent without leave and charged 
with desertion from December 2, 1917, until October 10, 
1919, at which time he was arrested by the civil authorities 
and returned to the Army; thereafter was found to have the 
‘mentality of a child less than 6 years old; and—the deser- 
tion charge having been removed in consequence of this 
finding—was honorably discharged from the Army on De- 
cember 17, 1919. Holding the claimant not entitled to com- 
pensation, the opinion states in part: 

“Tt would hardly be thought that a soldier who had de- 
serted the Army some years before the World War began 
might now appear, satisfactorily explain his desertion, ob- 
tain an honorable discharge, and thereupon claim benefits 
under the World War Adjusted Compensation Act for 
active service during the World War, yet he might do so if, 
under the statute, a soldier is to be considered as rendering 
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active service during the entire period of a desertion or 
unauthorized absence not followed by dishonorable dis- 
charge. The case now submitted is not quite so extreme, 
but it presents the same question to the extent that the un- 
authorized absence covered the entire period for which 
credit is claimed. 

“The bill to provide adjusted service compensation, as 1n- 
troduced in the Sixty-seventh Congress (the measure was 
finally enacted in the succeeding Congress), provided for 
deducting periods of unauthorized absences of more than 1 
day; but this was eliminated upon recommendation of The 
Adjutant General of the Army, who stated that the admin- 
istration of such a provision, requiring detailed examination 
of all service records, would cost much more than it would 
save. (Hearings, H. R. 1, 67th Cong., pp. 108-114, 599-605.) 
There is little doubt that this view resulted in the enactment 
of the statute in such form as to permit indulging the fiction 
of rendition of ‘active service’ during unauthorized absences ; 
but the reason which prompted it does not apply to cases 
in which the absence or desertion effectually terminated all 
actual military service and was coextensive with the entire 
period for which adjusted compensation might have been 
allowed.” 

The purpose of the World War Adjusted Compensation 
Act, as disclosed by its terms, is to compensate veterans who 
rendered active service during the period of this Nation’s 
participation in the World War, and not those who, like 
the present claimant, avoided such service. This view is 
supported by the definition of the term “veteran” in section 
1 of the act as “a member of the military or naval forces 
of the United States at any time after April 5, 1917, and 
before November 12, 1918.” 

Assuming that technically the applicant was a member of 
the military forces of the United States during his un- 
authorized absence, the fact 1s that by reason of that ab- 
sence of almost 2 years and his subsequent confinement 
while, awaiting trial and serving sentence, he rendered no 
active service at any time between April 5, 1917, and No- 
vember 12, 1918, unless it can be said that his confinement 
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after July 5, 1918, awaiting trial and serving sentence 
constituted such service. | 

It is true that the present claimant was returned to duty 
December 25, 1918, and continued in the service until hon- 
orably discharged November 9, 1920, thus rendering some 
active service after April 5, 1917, and prior to July 1, 1919; 
but while the statute extends the compensable period to July 
1, 1919, I have no doubt that this was done in order that 
veterans who had rendered service between April 5, 1917, 
and November 12, 1918, might receive compensation not 
only for that service but also for service during such addi- 
tional period as was necessary to permit of their orderly 
demobilization. I cannot believe that the Congress intended 
to compensate one whose only:servicé. prior. to the armistice 
consisted of a short period of confinement such as 1s shown 
in this case. | 

It is my opinion, therefore, that the claimant is not 
entitled‘ to compensation under the World War Adjusted 
Compensation Act. 

Respectfully, 
HOMER CUMMINGS. 


WORLD WAR ADJUSTED COMPENSATION ACT—COMPUTA- 
TION OF ADJUSTED SERVICE CREDIT IN CASES AFFECTED 
BY REENLISTMENT 


There is no occasion to disturb thé constfuction. of. sec. 202 (d). of 
the World War Adjusted Compensation Act by the War and Navy 
Departments for 14 years as inapplicable to immediate re 
enlistments. 

The construction of that section by the War Department for the 
same period, when computing adjusted service credit, as excluding 
service rendered after reenlistments between November 11, 1918, 
and July 1, 1919, which were not immediate, being adequately sup- 
ported, should not be abandoned, notwithstanding that the con- 
trary view prevailing in the Navy Department may be presented 
to and favored by the Congress. 

It appears that sec. 5 of the act of August 16, 1937, 50 Stat. 660, 661, 
was not intended to be applicable to increase compensation author- 
ized by the World War Adjusted Compensation Act. 
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Marcu 4, 1938. - 
Tue Secrerary or War. 

My Dear Mr. Secretary: I have:your letter of February 
19, submitting the facts in the case of William Gordon and 
requesting my opinion as to the proper interpretation of 
section 202 (d) of the World War Adjusted Compensation 
Act (43 Stat. 121, 122; U.S. C., title 38, sec. 591 e¢ seq.). 

You state that William Gordon was inducted into the 
military service October 2, 1917, was honorably discharged 
on account of demobilization April 29, 1919, reentered the 
service by enlistment for 1 year on May 6, 1919, and was 
honorably discharged upon expiration of his enlistment May 
5, 1920. He is entitled to benefits under the World War Ad- 
justed Compensation Act. 

The statute provides for adjusted service credit based 
upon military or naval service and reads, in part, as follows: 

“Src. 201. The amount of adjusted service credit shall be 
computed by allowing the following sums for each day of 
active service, in excess of sixty days, in the military or 
naval forces of the United States after April 5, 1917, and 
before July 1,1919 * * *, 

“Sec. 202. In computing the adjusted service credit no 
allowance shall be made to— * * * 

“(d) Any individual entering the military or naval forces 
after November 11, 1918—for any period after such en- 
trance * * *,” 

In-both the War Department and the Navy Department 
the language of subsection (d) has been interpreted as not 
applying to any individual whose enlistment expired be- 
tween November 11, 1918, and July 1, 1919, if he immedt- 
ately reenlisted so that there was no actual break in his 
service. This is a reasonable view, followed in practice 
during nearly 14 years, and there is no apparent occasion 
for disturbing it now. | 

If the veteran delayed his reenlistment, as in the case of 
Mr. Gordon, so that his military service was interrupted, 
your department has interpreted the statute as providing 
for the exclusion of service rendered after the reenlistment. 
The Judge Advocate General of the Army points out that 
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this accords with the rule that a statute is to be construed, 
if possible, so as to give some effect to every part thereof; 
that since only veterans with actual service before Novem- 
ber 12, 1918, are entitled to the benefits of the .act, section 
202 (d) must be applicable to some reenlistments or it be- 
comes surplusage. 

In the Navy Department, however, the view has prevailed 
that service rendered after reenlistment under all such cir- 
cumstances is to be included when computing the adjusted 
service credit. This avoids cutting off a veteran’s right be- 
cause of some inadvertence or procrastination in attending 
to his reenlistment under circumstances that could not then 
have suggested to the average individual any great need of 
haste. 

The Congress has provided in section 5 of the act of 
August 16, 1987, c. 659, 50 Stat. 660, 661, that service fol- 
lowing reenlistment after November 11, 1918, “shall be con- 
sidered as World War service under the laws providing 
benefits for World War veterans and their dependents.” 
The section is copied below. 

“That notwithstanding any provision of law or veterans’ 
regulation, except as to emergency officers’ retirement pay, 
reenlistment in the military or naval service on or after 
November 12, 1918, and before July 2, 1921, where there 
was prior service between April 6, 1917, and November 11, 
1918, shall be considered as World War service under the 
laws providing benefits for World War veterans and their 
dependents.” 

The conclusion of the Judge Advocate General of the 
Army that the broad and general language of this section 
cannot be applied in the computation of adjusted service 
credit under the World War Adjusted Compensation Act 
with the effect of increasing the amounts of compensation 
authorized by that act, and that it was not actually intended 
to have such application (S. Rept. 1147, 75th Cong., 1st 
sess.), appears to be sound. 

As a matter of strict statutory construction, the view 
which has prevailed in the War Department is adequately 
supported. Other factors suggest the possibility that the 
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Congress would now favor the contrary view which has 
prevailed in the Navy Department and may have so in- 
tended in the first place, but such considerations cannot add 
to or subtract from the words actually used in the statute. 

- Under the circumstances I cannot properly advise you to 
_abandon the practice which has been followed in your De- 
partment during the 14 years that have elapsed since the 
World War Adjusted Compensation Act became law, but I 
do suggest that the matter warrants consideration by the 
Congress with a view to the enactment of clarifying 
legislation. 

Respectfully, 
HOMER CUMMINGS. 





POWER OF THE PRESIDENT TO REMOVE MEMBERS OF THE 
TENNESSEE VALLEY AUTHORITY FROM OFFICE 


The Tennessee Valley Authority being an executive agency, the 
President is authorized under Jfyers v. United States, 272 U. S. 
52, to remove its members from office. 

Humphrey’s Ezecutor v. United States, 295 U. 8. 602, dealt with a 
member of a commission which the Court held exercised quasi- 
legislative and quasi-judicial functions, involving factors not pres- 
ent in the case of the Tennessee Valley Authority, and did not dis- 
turb the prior ruling as applied to exccutive officers. 

The provision in section 4 (f) of the Tennessee Valley Authority 

_ Act for removals by concurrent resolution of the Senate and House 
does not provide an exclusive means of removal, apparently being 
intended to provide a method in addition to impeachment. 

The provision in section 6 that the President shall remove members 
for violation of the inhibition against political appointments, etce., 
eannot be construed as intending that he shall not remove them 
for other causes. , 


| Marcw 18, 1938. 
The PresipENntT. 

My Dear Mr. Presipent: I have the honor to comply with 
your request for my opinion respecting your power to re- 
move members of the Tennessee Valley Authority from 
office. 3 : 
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As I understand it, charges of dishonesty and want of 
integrity in the conduct of their office have been made 
against two members and charges of obstructing the work 
and demoralizing the organization have been made against 
the other member. Also, as I understand it, the latter 
member is charged with openly defying your constitutional . 
authority to take care that the laws be faithfully executed 
by refusing to answer your reasonable inquiries concerning 
the situation existing in the Authority. 

I think I may state it is an unassailable proposition that 
if any of these charges is established, the power of removal 
ought to exist. Furthermore, the Tennessee Valley Au- 
thority being an executive agency, performing executive 
functions, and therefore in the executive branch of the 
Government, the power of removal ought to be in the 
President. 

Under the principles announced by the Supreme Court 
in Alyers v. United States, 272 U. S. 52, there would ap- 
pear to be no question that the power of removal is in fact 
vested in the President. The later decision in Humphrey’s 
Executor v. United States, 295 U. S. 602, limited the appli- 
cation of the Myers case but did not disturb the ruling 
therein as applied to executive officers. 

In the Myers case the Court upheld the President’s power 
to remove a postmaster notwithstanding a statutory pro- 
vision that he should hold office for four years and should 
be removable by the President only with the consent of 
the Senate. In the Humphrey’s case the Court held the con- 
trary in the case of a member of the Federal Trade Com- 
mission, but relied upon the distinguishable fact that the 
Federal Trade Commission exercises quasi-legislative and 
quasi-judicial functions and is not a part of the executive 
branch; and it also laid great stress upon the legislative 
history of the Federal Trade Commission Act as indicating 
a purpose of the Congress to secure the maximum inde- 
pendence of the Commission from Executive interference 
and control. 

These distinguishing factors are not present in the case 
of the Tennessee Valley Authority. It does not exercise 
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quasi-legislative or quasi-judicial functions, and the legis- 
lative history of the Tennessee Valley Authority Act con- 
tains no such indications of purpose on the part of the 
Congress to restrict the President’s ordinary power to re- 
move executive officers appointed by him. 

The following provisions of the Tennessee Valley Au- 
thority Act (48 Stat. 58, 60, 63) are the only statutory 
provisions bearing upon the question: 

Sec. 4 (f) “The board shall select a treasurer and as 
many assistant treasurers as it deems proper, which treasurer 
and assistant treasurers shall give such bonds for the safe- 
keeping of the securities and moneys of the said Corporation 
as the board may require: Provided, That any member of 
said boaril may be removed from office at any time by a 
concurrent resolution of the Senate and the House of 
Representatives.” 

Sec. 6. “In the appointment of officials and the selection 
of employees for said Corporation, and in the promotion 
of any such employees or officials, no political test or quali- 
fication shall be permitted or given consideration, but all 
such appointments and promotions shall be given and made 
on the basis of merit and efficiency. Any member of said 
board who is found by the President of the United States 
to be guilty of a violation of this section shall be removed 
from office by the President of the United States * * *,” 
[Italics supplied. ] | 

The provision in séction 4 (f) that members of the Board 
may be removed by concurrent resolution of the Senate and 
House does not, and could not have been intended to, pro- 
vide an exclusive means of removal. This is demonstrated 
by the provision in section 6 that under certain conditions 
the President shall remove. Perhaps the most that can be 
said of the provision in section 4 (f), under the circum- 
stances, 1s that 1t was intended to provide a method of re- 
moval by the legislative branch in addition to the more 
cumbersome method of removal by impeachment. 

The provision in section 6 that the President shall remove 
members of the Tennessee Valley Authority Board for vio- 
lation of the inhibition against appointments and promo- 
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tions for political reasons, cannot be construed as an in- 
tendment with statutory force that he shall not remove them 
for other causes. To authorize the President to remove 
a director for mere consideration of a political endorsement 
in appointing a minor employee, and yet to deny him the 
power to remove a director for more substantial causes 
(perhaps amounting to malfeasance in the highest degree) 
would be an absurdity—and the rules of construction do 
not permit an interpretation which would attribute to the 
Congress the intendment of an absurd result. 

It is my opinion that you have the power to remove 
members of the Tennessee Valley Authority from office. 


Pep eTEUNY, ROBERT H. JACKSON, 
Acting Attorney General. 


LIABILITY OF NATIONAL BANK FOR TAX ON CIRCULATING 
NOTES 


1. Sec. 13 of the act of March 14, 1900, 31 Stat. 49, merely provides 
a lower tax rate under certain circumstances than is provided 
by. sec. 5214 R. S. 

2. The tax imposed by that section is a tax upon the actual circula- 
tion of the notes of national banks. 

3: Such notes remain those of the issuing bank until deposit of lawful 
money with the Treasurer for redeeming them, when they be- 
come part of the public debt. 

4. The calling of the 2-percent consols stopped interest and rendered 
them: ineligible as security for circulating notes of national banks. 

5. That a business is unlawful does not exempt it from taxation. 

6. While the notes of a national bank remain its notes the bank is liable 
for the tax on their circulation notwithstanding they are not 
properly secured and hence not entitled to circulation. 


| Marcy 22, 1938. 
The SECRETARY OF THE TREASURY. 

My Dear Mr. Secretary: I have your request of February 
23, 1938, for my opinion upon the question “whether the 
Lincoln National Bank of Newark, N. J., is liable for a tax 
on its circulating notes from July 1, 1935, to December 31, 
1937, under the provisions of section 18 of the act of March 
14, 1900, 31 Stat. 49 (U.S. C., title 12, sec. 542).” 
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You state the following facts as giving rise to the ques- 
tion: The Lincoln National Bank deposited with the Treas- 
urer of the United States to secure its outstanding circulat- 
ing notes $600,000 face amount of 2-percent consols. The 
2-percent consols were called for redemption as of July 
1, 1935. Due to that fact, to the calling of the 2-percent 
Panama Canal bonds as of August 1, 1935, and to the ex- 
piration of the circulation privilege attached to other bonds 
of the United States bearing not in excess of 33% percent 
interest as of July 22, 1935, the Treasury Department took 
the position that after August 1, 1935, there were no bonds 
eligible to be pledged by national banking associations for 
security of their circulating notes, and so notified such bank- 
ing associations. All national banks with the exception of 
the Lincoln National Bank acquiesced in this view and ac- 
cordingly made provision for the redemption of their out- 
standing circulating notes by depositing, or arranging for 
the deposit of, lawful money in the amount of such notes 
with the Treasurer of the United States. The Lincoln Na- 
tional Bank, however, did not make such provisions until 
the latter part of December 1937, shortly after the decision 
of the Supreme Court in Smyth v. United States, 302 U. S. 
829, sustaining, in principle, the validity of the call of the 
2-percent consols for redemption, at which time it authorized 
the redemption of its bonds deposited as security and the 
transfer of the proceeds to the Treasurer for this purpose. 

The question of the liability of the bank for the tax in 
question arises in your Department at this time in conhec- 
tion with your duty to assess the tax, if due, against the 
bank. 

By section 5171 of the Revised Statutes, national banks 
were authorized to issue their circulating notes upon deposit- 
ing with the Treasurer of the United States any interest- 
bearing United States registered bonds and otherwise com- 
plying with the statutes. Section 5214 imposed upon the 
issuing bank a tax of “one-half of 1 per centum each half- 
year upon the average amount of its notes in circulation.” 
Section 11 of the act of March 14, 1900, 31 Stat. 45, 48, 
authorized the Secretary of the Treasury to issue 2-percent 
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bonds (consols), payable at the pleasure of the United States 
after 30 years from the date of their issue, in exchange for 
certain outstanding United States bonds payable in 1904, 
1907, 1908, and bearing higher rates of interest, and section 
- 12 of that act authorized national banks to substitute such 
bonds for any bonds deposited with the Treasurer to secure 
their circulating notes. Section 13 of the act reads: 

“That every national banking association having on de- 
posit, as provided by law, bonds of the United States bear- 
ing interest at the rate of 2 per centum per annum, issued 
under the provisions of this act, to secure its circulating 
notes, shall pay to the Treasurer of the United States, in 
the months of January and July, a tax of one-fourth of 1 
per centum each half year upon the average amount of 
such of its notes in circulation as are based upon the deposit 
of said 2 per centum bonds; and such taxes shall be in lieu 
of existing taxes on its notes in circulation imposed by 
section 5214 of the Revised Statutes.” 

It seems clear that the tax is imposed upon actual cir- 
culatien, and that the effect of section 13 of the act of 
March 14, 1900, is merely to, provide that when bonds issued — 
under that act, bearing the low rate of interest, have been 
deposited to secure circulating notes; the tax shall be one- 
fourth of 1 percent for each half year upon the average 
amounts of the notes in circulation instead of one-half of 1 
percent as provided by section 5214 of the Revised Statutes. 

By the provisions of section 6 of the act of July 14, 1890, 
96 Stat. 289 (U. S. C., title 12, sec. 122), the circulating 
notes of a national bank become part of the public debt of 
the United States after deposit of lawful money has been 
made with the Treasurer for the purpose of redeeming 
them, but until such deposit is made the notes remain those 
of the issuing bank. It is true that as a result of the calling 
of the 2-percent consols those bonds ceased to bear interest 
as of July 1, 1985 (Smyth v. United. States, supra), and that 
under the statute the bank was not entitled thereafter to 
the circulation privilege (18 Op. A. G. 493); but the fact 
remains that the notes of the bank did continue to circulate 
as its notes, and that the bank continued to receive the bene- 
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fits of such circulation until the latter part of December 
1987, when it legally provided for their redemption. It is 
immaterial that the notes were not properly secured and 
should not have been circulated. The Supreme Court has 
held that the fact that a business is unlawful does not ex- 
empt it from taxation. United States v. Sullivan, 274 U.S. 
259. 

Apparently the failure of the Lincoln National Bank to 
make earlier provision for the redemption of its notes was 
due to its desire to be so situated that it could avail itself 
of the decision of the Supreme Court in the litigation in- 
volved in the case of Smyth v. United States, supra, if that 
decision should be such as to indicate that the validity of 
the calling of the 2-percent consols might be successfully 
challenged. By taking that position the bank derived the 
substantial benefit of having the use of the sum necessary to 
retire its circulating notes for a period of over 2 years, while 
at the same time keeping alive the possibility of receiving 
interest on its bonds and of being entitled to circulation 
prtvilege based thereon for an additional period. Having 
taken that position, it cannot now escape the consequences. 

I am in agreement, therefore, with the opinion of your 
General Counsel that the Lincoln National Bank 1s lable 
for a tax on its circulating notes from July 1, 1935, to De- 
cember 31, 1937, the period during which, after it should 
have done so, it failed to make the necessary provision for 
their retirement. 


Respectfully, ROBERT H. JACKSON, 


Acting Attorney General. 





SETTLEMENT WITH NICARAGUA 


Proposed treaty with Nicaragua providing for cancellation of its 
indebtedness to the United States in part satisfaction of its claim 
against the United States and for payment of the balance will, 
upon ratification, remove that Government from the operation of 
the Johnson Act. 

Marcu 29, 1938. 


The SecrErary OF STATE. 
My Dear Mr. Secretary: I have your letter of March 
19 inclosing a copy of a proposed treaty with the Govern- 
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ment of Nicaragua [53 Stat. 1573] and requesting my opinion 
whether its ratification would remove that Government from 
the operation of the Johnson Act. 

The treaty recites that the Government of Nicaragua is 
indebted to the Government of the United States in the 
principal sum of $289,898.78 for arms and ammunition, and 
that the Government of Nicaragua makes claim upon the 
Government of the United States for $372,879.06, represent- 
ing income taxes exacted from the Ferrocarril del Pacifico 
de Nicaragua, incorporated under the laws of Maine when 
the taxes were collected but stated in the documents sub- 
mitted by you as “for all practical purposes * * *. 
owned by the Government of Nicaragua.” The treaty pro- 
vides that the Government of the United States shall pay 
to the Government of Nicaragua the sum of $72,000, which 
the latter agrees to accept in full settlement of its claim, 
and further provides that “in consideration of such agree- 
ment the Government of the United States of America 
hereby cancels the present indebtedness of the Government 
of the Republic of Nicaragua to it for arms and ammunition 
* * * in the principal amount of $289, 898. 18, together 
with interest thereon.” — 

The Johnson Act (48 Stat. 574; U. S. C., title 31, sec. 
804 (a)) forbids the purchase or sale of obligations of, 
or the making of loans to, any foreign government “while 
such government * * * is in default in the payment 
of its obligations, or any part thereof, to the Government 
of the United States.” [Italics supplied. ] 

Understanding that the indebtedness specified in the 
treaty 1s the only overdue and unpaid indebtedness of the 
Government of Nicaragua to the Government of the United 
States, it is my opinion that ratification of the treaty will — 
remove the Government of Nicaragua from the operation 
of the Johnson Act. 

Responding to your further inquiry, I am aware of no 
objection to the proposed treaty. 

Respectfully, 
ROBERT H. JACKSON, 
Acting Attorney General. 


39 Op. A. G. The President 153 


UNITED STATES HOUSING ACT—LIMITATION OF LOANS 


The limitation in sec. 21 (d), United States Housing Act of 1937, 
that “Not more than 10 per centum of the funds provided for in 
this Act * * * ghall be expended within any one State,” ap- 
plies to the total amount available for loans and not to the amount 
available in any one fiscal year. 

Aprix 11, 1938. 

The PresmeEnt. 

My Dear Mr. Presipent: I have the honor to reply to 
your letter of March 29 requesting my opinion on whether 
the limitation in section 21 (d) of the United States Hous- 
ing Act of 1937 (50 Stat. 888, 898), restricting the amount of 
funds that may be expended within any one State to not 
more than 10 percent of the funds provided for in the act, 
is applicable to the funds available in any one fiscal year for 
loans or to the total amount of such funds available for the 
3-year period. 

You state that with a view to accelerating the building 
program under the act you have approved the admuinistra- 
tive procedure of making tentative earmarkings and loan 
contracts on the basis of the total $500,000,000 program; and 
that under this procedure no allocation for any one State 
will exceed $50,000,000 (that is, 10 percent of the total $500,- 
000,000), nor will the Authority be committed to make ex- 
penditures faster than the funds become available. You 
further state that some of the States for which a maximum 
allocation of $50,000,000 has been proposed are in a position 
to expend more than 10 percent of the $300,000,000 avail- 
able before July 1, 1939; and that it is desirable that funds be 
advanced to these States as they are needed, otherwise the 
development of projects will be delayed. 

The declared policy of the act is “to promote the general 
welfare of the Nation by employing its funds and credit, as 
provided in this Act, to assist the several States and their 
political subdivisions to alleviate present and recurring un- 
employment ‘and to remedy the unsafe and insanitary 
housing conditions and the acute shortage of decent, safe, 
and sanitary dwellings for families of low income, in rural 
or urban communities, that are injurious to the health, 

58039™—-42—vol. 39 ——12 





154 United States Housing Act 


safety, and morals of the citizens of the Nation.” ‘The act 
creates the United States Housing Authority and authorizes 
it, with the approval of the President and subject to the 
limitations and conditions prescribed, to make loans to 
public-housing agencies to assist in the development, acquisi- 
tion, and administration of low-rent housing or slum-clear- 
ance projects by such agencies and to make annual contribu- 
tions or, in lieu thereof, capital grants to assist in achieving 
and maintaining the low-rent character of the projects. 
Expenditures within prescribed limits are authorized for 
annual contributions and capital grants during 3 fiscal years 
and a reading of the act as a whole clearly indicates a pur- 
pose to make provision for a program extending over that 
period. 

To provide funds for making loans, the Authority is 
authorized to issue and sell its obligations “in an amount not 
to exceed $100,000,000 on or after the date of enactment of 
this act, an additional amount not to exceed $200,000,000 
on or after July 1, 1938, and an additional amount not to 
exceed $200,000,000 on or after July 1, 1939.” The act con- 
tains no limitation upon the amount, within the total amount 
provided for, which may be expended in any one State 
except that contained in paragraph (d) of section 21, 
reading: 

“Not more than 10 per centum of the funds provided for 
in this Act, either in the form of a loan, grant, or annual 
eonteibution, shall be expended within any one State.” 

“The funds provided” for use in making loans amount 
to $500,000,000 of which $300,000,000 is only a part. The 
absence of any language in the act limiting the expenditure 
of funds within any one State to 10 percent of the funds 
available for each or any one fiscal year, or to a part or 
parts of the funds provided for in the act, leads me to the 
conclusion that the 10 percent restriction was intended to 
refer not to a part but to the total amount of the funds 
made available for loans. 

This conclusion is supported by the legislative history. 
The bill as originally reported to the Senate contained no 
limitation on the amount expendable in any one State. Dur- 
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ing its consideration Senator Adams offered an amendment 
providing that the funds available for cach fiscal year should 
be apportioned among the States in the ratio of their popula- 
tion, and that so much of the amount allocated to any State 
for any fiscal year remaining unexpended at the close thereof 
should remain available for expenditure in that State until 
the close of the succeeding fiscal year. Senator Tydings pro- 
posed as a substitute for the amendment offered by Senator 
Adams another which subsequently became paragraph (d) 
of section 21. In rejecting the amendment of Senator 
Adams and adopting that of Senator Tydings, the Congress 
refused to require the funds provided for in the act to be 
allocated to the several States on the basis of population, 
and indicated the intention that the 10 percent limitation 
which it saw fit to prescribe should apply not to the amounts 
made available for the several fiscal years, but to the total 
amount provided for in the act. 

It is my opinion, therefore, that subject to the limitation 
that not more than 10 percent of the total amount provided 
in the act may be expended in any one State over the 3-year 
period, the Authority may expend the amount available dur- 
ing any one fiscal year in such manner as it may find will 
best promote the purposes of the act. 

Respectfully, 
HOMER CUMMINGS. 





SUFFICIENCY OF NEVADA STATUTE CEDING JURISDICTION 
OVER FEDERAL BUILDING SITE AT YERINGTON 


The Nevada statute of March 8, 1937, ceding jurisdiction over a post 


office site at Yerington sufficiently evidences consent of the legisla- 
ture under art. I, sec. 8, cl. 17, of the Constitution and sec. 355 
R. 8S. 

Reservations by the State of the right to serve process and to resume 
full jurisdiction if the United States ceases to own the land are 
not incompatible with the Federal requirements. 


Apri 12, 1938. 
The SECRETARY OF THE TREASURY. 
My Dear Mr. Secretary: In your letter of April 1, 1938, 
you request my opinion as to the sufficiency of an act of the 
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Legislature of Nevada, approved March 8, 1937 (Laws of 
1937, p. 83), entitled “An act ceding to the United States 
jurisdiction of this State over certain lands in the city of 
Yerington, Lyon County, Nev., said lands to be used for a 
post-office site in said city of Yerington.” 

Sections 1 and 2 of the act read, in part, as follows: 

“Section 1. The consent of the State of Nevada is hereby 
given, in accordance with the seventeenth clause, eighth 
section, of the first article of the Constitution of the United 
States to the acquisition by the United States of the follow- 
ing-described land in this State as a site for a Federal 
building at Yerington. 

2c 2 x Py * 

“Sec. 2. The exclusive jurisdiction in and over the land 
described is hereby ceded to the United States for all pur- 
poses, except the service thereon of all civil and criminal 
process of the courts of this State, but the jurisdiction so 
ceded shall continue no longer than the United States shall 
own such lands; and so long as the said lands shall remain 
the property of the United States, and no longer, the same 
shall be and continue exempt and exonerated from ali State, | 
county, and municipal assessment, taxation or other charges 
which may be levied or imposed under the authority of this 
State.” 

The questions involved, arising under other statutes, were 
considered and the precedents reviewed in my opinion to 
you of October 18, 1935 (38 Op. 341). The Supreme Court 
also recently considered these questions in James v. Dravo 
Contracting Co., 302 U.S. 184. 

It is my opinion that the act of March 8, 1937, sufficiently 
evidences the consent of the Legislature of Nevada within 
the contemplation of article I, section 8, clause 17, of the 
Constitution, and section 355 of the Revised Statutes, and 
that the reservations set forth in section 2 of the State 
statute are not incompatible with the Federal requirements. 


Respectfully, 
HOMER CUMMINGS. 
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FEDERAL AID FOR HIGHWAY CONSTRUCTION 


Sec. 12 of the act of June 18, 1934, was intended to prevent States 
seeking Federal aid for highway construction from diverting taxes 
on gasoline and motor vehicles to uses other than construction, 
improvement, and maintenance of highways and retirement of 
highway bonds. 

Where a State, subsequent to June 30, 1935, has diverted a part of 
such taxes to other uses a reduction in its allocation from funds 
provided for Federal aid for highway construction is authorized 
notwithstanding the State still expends for the purposes ramed 
in sec. 12 the same amount that it expended prior to June 18, 1934. 


| ApriL 18, 1938. 
The SECRETARY OF AGRICULTURE. : 

My Dear Mr. Secretary: Reference is: made to your let- 
ter of April 9, 1938, transmitting certain correspondence be- 
tween your Department and officials of the State of 
Massachusetts relating to the allotment to that State from 
funds made available by the Congress for Federal aid for 
road construction, and requesting my opinion upon a ques- 
tion of law which has arisen in your Department in connec- 
tion therewith. 

It appears from such correspondence and an examination 
of the statutes of the State of Massachusetts that section 34, 
c. 90, General Laws of Massachusetts, Tercentenary Edition, 
1982, as amended by section 3, c. 197, acts of 1938, and c. 364, 
acts of 1934, provides that all revenues derived from motor 
vehicle registration fees, licenses, gasoline taxes, and other 
special taxes on motor vehicle owners and operators “shall 
be credited on the books of the commonwealth to a fund to 
be known as the highway fund,” and that this fund, sub- 
ject to appropriation, “shall be used” for the specific pur- 
poses named in the section. Those purposes all relate to 
the construction, improvement, and maintenance of the 
highways of the State and the administrative expenses in 
connection therewith, to the payment of the principal and 
interest on highway bonds, and to the enforcement on such 
highways of the traffic laws of the State. .This statute was 
in effect on June 18, 1934, the date of the Federal act, sec- 
tion 12 of which is hereinafter quoted, and it is still in effect, 
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except insofar as it may have been modified by certain acts 
of the legislative body of the State of Massachusetts here- 
inafter mentioned. 

The question which you presént arises by reason of cer- 
tain of these statutes which were enacted after June 18, 
1984, and which transfer certain amounts from the “high- 
way fund” as fixed by the statute to the general fund of the 
State. For example, c. 377, acts of 1934, transfers the sum 
of $10,000,000, c. 476, acts of 1935, the sum of $9,500,000, c. 
431, acts of 1936, the sum of $3,650,000, and c. 443, acts of 
1937, the sum of $6,600,000. Each of these statutes 1s en- 
titled “An act transferring a portion of the proceeds of the 
gasoline tax from the highway fund to the general fund,” 
and with the exception of the amounts involved, they are all 
in identical language. As an example, the 1937 act, quoted 
in full, is as follows: 

“Whereas, the deferred operation of this act would tend 
to defeat its purpose, therefore it 1s hereby declared to be 
an emergency law, necessary for the immediate preservation 
of the public convenience. 

“Be it enacted, etc., as follows: 

“The state treasurer is hereby authorized and directed to 
transfer the sum of six million six hundred thousand dollars 
from the highway fund to the general fund.” . 

The question is whether, in view of the above-mentioned 
Massachusetts statutes and acts, section 12 of the Federal 
act of June 18, 1934, 48 Stat. 993, authorizes any reduction 
in the: amount allotted to that State for Federal aid for 
highway construction. 

Section 12 of the act of June 18, 1934, reads: 

“Since it is unfair and unjust to tax motor-vehicle trans- 
portation unless the proceeds of such taxation are applied 
to the construction, improvement, or maintenance of high- 
ways, after June 30, 1935, Federal aid for highway con- 
struction shall be extended only to those States that use at 
least the amounts now provided by law for such purposes 
in each State from State motor vehicle registration fees, 
licenses, gasoline taxes, and other special taxes on motor- 
vehicle owners and operators of all kinds for the construc- 
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tion, improvement, and maintenance of highways and ad- 
ministrative expenses in connection therewith, including the 
retirement of bonds for the payment of which such revenues 
have been pledged, and for no other purposes, under sueh 
regulations as the Secretary of Agriculture shall promul- 
gate from time to time: Provided, That in no case shall the 
provisions of this section operate to deprive any State of 
more than one-third of the amount to which that State 
would be entitled under any apportionment hereafter made, 
for the fiscal year for which the apportionment is made.” 

It will be noted that the taxes mentioned in the section 
just quoted and those mentioned in section 34, c. 90, of the 
Massachusetts statutes are the same. Also, the purposes for 
which section 12 of the.Federal act declares that the reve- 
nues from such taxes should be expended, are, in general, 
the same as those for which the State statute declares they 
“shall be used.” 

Section 12 of the Federal act is not entirely free from 
ambiguity. It is my opinion, however, that the Congress 
by this section intended to provide that if any State after 
June 80, 1935, should divert to uses other than those named 
any part of the revenues mentioned which under the laws of 
the State in effect on the date of the approval of the act 
would have been expendable for the purposes named except 
for such diversion, then the allotment to such State from 
funds made available by the Congress for Federal aid for 
highway construction should be reduced by an amount equal 
to not more than one-third of the amount it otherwise would 
be entitled to receive. 

This construction of the section is supported by its legis- 
lative history. As passed by the House of Representatives 
the bill which subsequently became the act of June 18, 1934 
(H. R. 8781, 73d Cong., 2d sess.), did not contain section 
12. The Committee on Post Offices and Post Roads of the 
Senate, to whom the bill was referred, in reporting it, recom- 
mended several amendments, of which one was the addition 
of a new section to be numbered 12 reading as quoted above 
except that, instead of the language “at least the amounts 
now provided by law for such purposes in each State,” the 
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language “at least 60 per centum of the revenue derived 
for State purposes” was used. (S. Rept. 1179, 73d Cong., 
2d sess.; Cong. Rec. vol. 78, p. 10515.) 

This amendment was adopted by the Senate, and upon 
the failure of the House to concur in it and in other Senate 
amendments the bill was sent to conference. The confer- 
ence committee recommended that in lieu of the language of 
the Senate amendment the language contained in section 12 
as quoted above be adopted. (Cong. Rec. vol. 78, pp. 10936— 
10937 and 10964-10966.) This report was agreed to by both 
Houses and section 12 became a part of the act. (Cong. 
Rec. vol. 78, pp. 10937 and 10968.) 

The members of the conference committee on the part of 
the House in their report on this amendment stated that it 
“prevents, in lieu of the amendment as proposed by the 
Senate, the diversion of motor taxes and gasoline taxes 
from highway maintenance, construction, and improvement, 
including the retirement of bonds, to other purposes by de- 
priving the State of not more than one-third of its alloca- 
tion in the event of such diversion.” (H.-Rept. 1923, 73d 
Cong., 2d sess.; Cong. Rec. vol. 78, p. 10966.) When this 
report was before the House the following discussion took 
place between Mr. Cochran of Missouri and Mr. Whitting- 
ton, a member of the conference committee from the House 
(Cong. Rec. vol. 78, p. 10966) : | 

“Mr. Cocuran of Missouri. In reading the conference re- 
port, I notice certain matter to be inserted as section 12. 
While I do not think it is going to affect my State in any 
way—because, so far as I know, we are not allocating any 
of the money that we derive from the tax on gasoline 
and motor vehicles to any purpose other than road con- 
struction and redemption of road bonds—nevertheless it 
seems to me that in view of the situation confronting some 
of the States of the Union it would be rather unfair to 
penalize them, so far as Federal aid is concerned, if they 
should find it necessary to divert some portion of the money 
that is collected from the tax on motor vehicles and gasoline 
to relief purposes. The amendment, in my opinion, goes 
quite far, because it refers to future laws. If the legisla- 
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ture in the future should change its present law, the existing 
law, under this amendment, would prevail. 
ae a 6 * fs * * 


“Mr. WHITTINGTON. Amendment 12, as contained in the 
report and as agreed to in the conference, is in lieu of an 
amendment proposed by the Senate. Personally, I opposed 
the amendment, as I believe the States should be free to act. 
I believe in State rights; and while I oppose diversion of 
road funds, I prefer to leave the matter to the States, This 
bill, however, not only has to do with the appropriation 
for the current year but this bill authorizes Federal aid for 
the fiscal years 19386 and 1937. Heretofore, if those funds 
that are allocated to the States were not matched within 
2 years the funds lapsed and became a part of the general 
appropriation for redistribution among the other States. 

“Now, it has been thought that if Federal highway con- 
struction is to be promoted there should not be in the 
future any diversion by the States of those taxes primarily 
intended for the maintenance, for the construction of high- 
ways, and for retirement of the bonds issued for the pur- 
pose of constructing highways. So the conference agreed 
to the section as it is carried in the report, and the section 
now provides that no diversion of gasoline tax or motor- 
vehicle tax shall be made by any legislation passed by any 
of the States following June 30, 1935, so as to enable the 
States to match Federal aid for the fiscal years 1936 and 
1937. It does not prevent the use of any of those funds for 
the retirement of bonds or indebtedness, but it enables the 
States to utilize the funds that may be appropriated by 
Congress in the future. Not only that, but the amend- 
ment also provides that not more than one-third of the 
funds that are allocated to the States may be lost by such 
diversion. The whole purpose is to prevent the diversion 
of funds which the users of the highways intend shall be 
made available for the maintenance and for the construc- 
tion of highways. 

“Mr. Cocuran of Missouri. But it is evident from what 
the gentleman says that the thought is in the mind of the 
committee or whoever is responsible for this that they do 
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not have confidence in the various States to take care of 
their highways or handle their receipts properly. 

“Mr. WHITTINGTON. If we did have that confidence and 
thought the various States could take care of the highways, 
there would be no necessity for this legislation. It is for 
the reason that the States are utterly unable to provide for 
highway construction and maintenance that this bill is be- 
ing passed with grants of $200,000,000. 

“Mr. Cocuran of Missouri. That is the point I make. 
If it is necessary to divert some of this money to take care 
of people in a stricken community, we should not penalize 
them for having done so. If they do divert part of the 
money urider the terms of the amendment, they forfeit part 
of their Federal aid. | 
. “Mr. WHITTINGTON. There is no occasion for that, as 
funds are otherwise available for such worthy purposes.” 

Reading section 12 in the light of its legislative history 
I am led to the conclusion that the Congress, after declar- 
ing it to be sound public policy that revenues derived from 
taxes on motor vehicles and gasoline should be expended for 
the objects named in the section and for those purposes 
only, intended to prevent future diversion by the States of 
such revenues from these purposes by excluding States 
making such diversion from full participation in funds ap- 
propriated for Federal aid for highway construction. I 
am also of the opinion that the above-mentioned acts of the 
legislative body of the State of Massachusetts for the years 
1934, 1935, 1936, and 1937 constitute such diversions. 

The attorney general for the State of Massachusetts ad- 
mits that the effect of these acts is to divert to uses other 
than those named in section 12 of the Federal act revenues 
which, except for such diversion, would have been available 
for the purpose of the section. He points out, however, that 
the legislative body of that State had by c. 370, acts of 
1933, approved June 23, 1933, diverted to the general fund 
$8,028,320 of the revenues here involved and that such act 
was in force at the time the Federal act of June 18, 1934, 
was approved. He argues that subsequent acts diverting 
portions of these revenues to the general fund were there- 
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fore not changes in the basic law and policy of the State— 
especially since the subsequent diversions did not reduce the 
total amount of money. actly available for the purposes 
named in section 12 below the amount available therefor 
during the fiscal year 1933-34. 

The State act of 1933, however, did not affect the revenues 
from these taxes for any subsequent year and did not pur- 
port to amend or modify the basic statutes of the State 
beyond the extent necessary to permit of the diversion for 
that particular year. Consequently, at the time the Fed- 
eral act of June 18, 1934, was approved the laws of the State 
of Massachusetts were such that without further legislation 
the entire revenue thereafter derived from such taxation 
would havebeen available ‘for the purposes named in sec- 
tion 12. 

The attorney general for the State of Massachusetts fur- 
ther argues that, properly construed, section 12 of the Fed- 
eral act requires that a State expend for the purposes named 
in that section the amount of money that was being ex- 
pended by it for such purposes on June 18, 1934; and that 
when this has been done the section has been complied with 
notwithstanding some of the revenues mentioned may have 
been diverted to other uses. 

I am unable to agree with that construction. Under it a 
State’s allotment would always be in jeopardy. It is not 
improbable that, due to economic conditions or other cir- 
cumstances, the revenues derived by a State from the taxes 
mentioned in section 12 would amount to less in money for 
a subsequent year than they amounted to in the fiscal year 
1933-34. In such an event the State’s allotment would be 
subject to reduction unless it diverted some of its revenues 
from other sources to the purposes named in section 12. I 
cannot believe that the Congress so intended. As I read 
section 12 it does not require the States to divert to the uses 
named therein revenues collected for other purposes, but 
it does seek to prevent them from diverting from such uses 
the revenue derived from the taxes mentioned. 

It is my opinion, therefore, that the acts of the legislative 
body of Massachusetts enacted subsequent to June 18, 1934, 
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diverting portions of these revenues to the general fund fall 
within the meaning of section 12 of the act of the Congress, © 
and that under that section a reduction in the allotment to 
the State of Massachusetts from the funds made availiable 
for Federal aid for highway construction is authorized. 
Respectfully, 
HOMER CUMMINGS. 





ASSIGNMENT OF PATENTS TO UNITED STATES 


An ordinary assignment of a patent to the United States pursuant 
toa contract of purchase cannot reasonably be construed as intended 
to effect a dedication to the public. 
An assignment to the United States as represented by a designated 
officer cannot accomplish a result unattainable by a direct assign- 
ment to the United States. 


May 10, 1938.1 
The Secretary OF THE INTERIOR. 

My Dear Mr. Secrerary: I have your letter of April 18 
requesting my opinion in connection with a proposed assign- 
ment of certain patents and an exclusive license by The 
Girdler Corporation under a contract covering the purchase 
of its helium properties. : 

The contract is between the silanidings and the United 
States, but it has been suggested in your Department that 
the patents involved be assigned to “the Secretary of the 
Interior, and his successors in office, representing the United 
States,” in order to avoid any possibility that the assignment 
might be construed as effecting a dedication to the public. 

It is true that employees’ patents and interests therein 
have sometimes been assigned to “the United States, as 
represented by a designated officer, usually the head of a 
department or independent establishment,” as pointed out in 
my opinion of March 9, 1936 (38 Op. 425, 426). I cannot 
conclude, however, that resort to any such form could accom- 
plish a result not permissible by a direct assignment to the 
real party in interest, the. United States. The case is to be 
distinguished from one such as dealt with in my opinion of 
July 11, 19383 (87 Op. 180), and mentioned in my opinion of 


1 Opinion Apr. 27, 1938, post, p. 570. 
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November 2, 1936 (38 Op. 534), involving an assignment to 
a Government officer, and to his successors in office, “as trustee 
or trustees in trust for the use and benefit of the people of 
the United States,” with discernible intention to designate 
the people in their individual capacities. 

An ordinary assignment of a patent to the United States 
pursuant to a contract of purchase by the United States could 
not reasonably be construed as intended to effect a dedication 
to the public; and such an assignment is naither necessary 
to nor the usual means of effecting such a dedication. 

Tor the foregoing reasons it 1s my opinion that the ‘pro- 
posed assignment, “unto the said United States of America,” 
is sufficient and will not amount to a dedication to the public. 

Respectfully, 
HOMER CUMMINGS. 


CONTRACT WITH CORPORATION PARTLY CONTROLLED 
BY CONGRESSMAN 


It is not unlawful for the Bureau of Engraving and Printing to accept 
a bid of a corporation whose president is a Congressman and owns 
30 percent of its corporate stock. 

The exception in sec. 116, Criminal Code, applies to contracts with any 
corporation and the Congress has not seen fit to qualify its appli- 
cation. 

Whether a corporation formed for the purpose of circumventing statu- 
tory inhibitions could contract with the Government or under 
what circumstances the corporate entity might be disregarded are 
questions not here presented or decided. 


May 19, 1988. 
‘The Secretary oF THE TREASURY. 

My Dear Mr. Secretary: Reference is made to your letter 
of May 9, 1938, requesting my opinion whether under the 
facts stated “the Bureau of Engraving and Printing may 
lawfully accept a bid submitted by Fred. L. Lavanburg Co.” 
You state in part: 

“The Lavanburg Co. is a ‘corporation having outstanding 

§,000 shares of stock, of which the estate of Arthur S. Somers 
owns 4,605 shares, or 92.1 percent. The sole beneficiaries of 
that estate are Andrew L. Somers, Fred L. Somers, and 
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Arthur A. Somers, each being entitled to one-third of the 
residuary estate, which includes the stock in the Fred. L. 
Lavanburg Co. Andrew L. Somers is a Congressman and 
is Chairman of the Coinage, Weights, and Measures Com- 
mittee of the House of Representatives. He is also president 
of the Fred. L. Lavanburg Co.” 

The pertinent statutory provisions are sections 114, 115, 
and 116 of the Criminal Code (U.S. C., title 18, ‘secs, 204, 
205, 206; R. S.-secs. 3739, 3740, 3742, as amended), which 
read: 

“Src. 114. Whoever, being elected or appointed a Member 
of or Delegate to Congress, or a Resident Commissioner, 
shall, after his election or appointment and either before or 
after he has qualified, and during his continuance in office, 
directly or indirectly, himself, or by any other person in 
trust for him, or for his use or benefit, or on his account, 
undertake, execute, hold, or enjoy, in whole or in part, any 
contract or agreement, made or entered into 1n behalf of the 
United States by any officer or person authorized to make 
contracts on its behalf, shall be fined not more than $3,000. 
All contracts or agreements made in violation of this section 
shall be void; and whenever any sum of money is advanced 
by the United States, in consideration of any such contract 
or agreement, it shall forthwith be repaid; and in case of 
failure or refusal to repay the same when demanded by the 
proper officer of the department under whose authority 
such contract or agreement shall have been made or entered 
into, suit shall at once be brought against the person so fail- 
ing or refusing and his sureties, for the recovery of the 
money so advanced. : 

“Src. 115. Whoever, being an officer of the United States, 
shall on behalf of the United States, directly or indirectly 
make or enter into any contract, bargain, or agreement, in 
writing or otherwise, with any Member of or Delegate to 
Congress, or any Resident Commissioner, after his election or 
appointment as such Member, Delegate, or Resident Com- 
missioner, and either before or after he has qualified, and 
during his continuance in office, shall be fined not more than 
“$3,000. i 
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“Seo. 116. Nothing contained in the two preceding sec- 
tions shall extend, or be construed to extend, to any contract 
or agreement made or entered into, or accepted, by any in- 
corporated company, where such contract or agreement is 
made for the general benefit of such incorporation or com- 
pany; nor to the purchase or sale of bills of exchange or 
other property by any Member of or Delegate to Congress, or 
Resident Commissioner, where the same are ready for de- 
livery, and payment.therefor is made, at the time of making 
or entering into the contract or agreement. Nor shall the 
provisions of such sections apply to any contracts or agree- 
ments entered into under the Agricultural Adjustment Act, 
the Federal Farm Loan Act, the Emergency Farm Mortgage 
Act of 1938, the Federal Farm Mortgage Corporation Act, 
the Farm Credit Act of 19383, and the Home Owners’ Loan 
Act of 1933, and shall not apply to contracts or agreements 
of a kind which the Secretary of Agriculture may enter into 
with farmers: Provided, That such exemption shall be made 
a matter of public record.” 

The question is whether a contract between the Bureau of 
Engraving and Printing and the Fred. L. Lavanburg Co. is 
prohibited by sections 114 and 115, or falls within the ex- 
press exception in the first clause of section 116. Your Gen- 
eral Counsel takes the view that the contract does not fall 
within this exception; that the exception applies only to 
contracts with those corporations “in which the interest of a 
Member of Congress is relatively insignificant”; and that 
the phrase “for the general benefit of such incorporation or 
company” should be interpreted “as excluding a contract 
with a corporation of which a Member of Congress is the 
president, and presumably, therefore, the active head, as 
well as the beneficial owner of some 80 percent of the out- 
standing stock.” 

I am unable to agree with this interpretation of section 
116. I find nothing authorizing a construction which ex- 
cludes from its provisions contracts with a corporation if the 
president or other officer thereof is a Member of the Con- 
gress, or which deprives a corporation of the benefits of the 
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section if a Member of the Congress owns an arbitrarily fixed 
percentage of the capital stock thereof, substantially less than 
the whole. The section makes no distinction between corpo- 
rations whose officers are Members of the Congress and those 
whose officers are not such Members, nor does it distinguish 
between corporations in which Members of the Congress hold 
a substantial interest in the capital stock and those in which 
they do not hold such interest. As I read it, the section ap-. 
plies to contracts with any incorporated company “made for 
the general benefit of such incorporation or company”; and 
it would appear from the facts stated that if the bid of the 
Fred. L. Lavanburg Co. should be accepted the contract thus 
made would be for the benefit of that company. 

The effect of section 116 was considered by Attorney Gen- 
eral Legare in 1842 in an opinion to the Secretary of the 
Navy, in which he said (4 Op. 47, 48) : 

“x * * the exceptions of corporations show that there 
are even some direct, though minor interests, which are not 
meant to be embraced by the prohibitory clauses. The inter- 
est to disqualify a Member from taking, or an officer from’ 
offering, a contract, must, in my opinion, be an immediate 
(however indirect) personal interest in its benefits. That he 
may ultimately profit by the contract—e. g., as heir, devisee, 
&c.—is not enough. Neither is it enough that his nearest 
friends or relatives may profit by it.” 

The question was again considered by Attorney General 
Brewster in 1885 in an opinion to the Postmaster General, in 
which he said with reference to mail contracts with railroad 
companies (18 Op. 112, 113): . 

“By section 3740 [sec. 116 of the Criminal Code] such con- 
tracts are excepted from the operation of the law (sec. 3739 
[sec. 114 of the Criminal Code]) forbidding Members of 
Congress to be admitted to any share in or benefit arising 
upon contracts with the Government; * * *.” 

In an opinion to the President dated October 29, 1921, re- 
lating to a contract between the War Finance Corporation 
and certain western cattle financing companies for an ad- 
vance upon their promissory notes secured by the note of 
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R. N. Stansfield Co, and by a mortgage upon certain assets 
of the latter company, Attorney General Daugherty stated, 
in part (33 Op. 44, 45-49) : 

“In examining the security tendered, it appeared that a 
United States Senator had a substantial (though not ma- 
jority) stock interest in the R. N. Stansfield Co., and had 
further made substantial loans to other cattle growers who 
were also stockholders in the R. N. Stansfield Co. 

“x * * The provision of section 116, specifically except- 
ing from the operations of sections 114 and 115 contracts 
made, entered into, or accepted by any incorporated com- 
pany, where such contract or agreement is made for the 
general benefit of such incorporation or company, has been 
an integral part of this legislation since its original enact- 
ment in the act of April 21, 1808, c. 48, 2 Stat. 484, and is 
entirely clear in its provisions. 

cx * * T assume from the statement in the letter of the 
Acting Secretary of the Treasury that whatever interest the 
R. N. Stansfield Co. may have in these contracts is an interest 
for the general benefit. of such company, and on that assump- 
tion I am of the opinion that neither section 114 nor section 
115 of the Criminal Code of the United States has any appli- 
cation to the case presented in the letter of the Acting Secre- 
tary of the Treasury.” 

In United States v. Dietrich, 126 Fed. 671, 673, Mr. Justice 
Van Devanter, then a Circuit Judge, pointed out in forceful 
language the sound public policy underlying sections 114 and 
115. Judge Van Devanter, however, used this significant 
language in his opinion: 

“We think it is entirely clear that the purpose and effect 
of this legislation is to absolutely inhibit all contractual rela- 
tions with the United States upon the part of any Member 
of or Delegate to Congress through ‘any contract or agree- 
, ment made or entered into in behalf of the United States, by 
any officer or person authorized to make contracts on be- 
half of the United States,’ save in the instances specifically 
excepted by section 3740 [section 116 of the Criminal Code].” 
[Italics supplied. ] 
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As stated by Attorney General Daugherty, in his opinion 
above mentioned, the statutes here involved were first enacted 
in 1808 (2 Stat. 484, 485). It may be that at the time of 
their enactment the Congress did not contemplate the pres- 
ent widespread use of the corporate form and therefore did 
not have in mind situations such as the one now presented. 
These statutes, however, were later reenacted by the Con- 
gress as sections 3/39, 3740, and 8742 of the Revised Statutes, 
and again in 1909 as sections 114, 115, and 116 of the Crim- 
inal Code. Also, section 116 has been three times amended 
in recent years, twice in 1934 (48 Stat. 337 and 1264), and 
once in 1937 (50 Stat. 838), and in each instance the amend- 
ment, instead of restricting, extended and enlarged the ex- 
ceptions contained in it. It must be assumed that the Con- 
gress in thus reenacting and amending the section did so 
with full knowledge of the construction placed thereon by 
the Attorneys General and the courts, and acquiesced therein. 

It may well be that contracts such as here involved open 
the door to the possibility of serious abuses. As stated by 
Judge Van Devanter, in United States v. Dietrich, supra 
(p. 673) : 

“The Government’s interest * * * in the purchase of 
supphes, is not made secure merely by making a contract 
therefor. An important step in that direction 1s taken when a 
contract 1s made with a competent and reliable contractor 
upon suitable terms, but this must be followed by performance 
according to the terms and spirit of the contract. The duty 
of insisting upon and securing proper performance is not 
less important than that of making the contract in the first 
instance, and the personal interest, adverse to the Govern- 
ment, of a Member of or Delegate to Congress, in this matter 
of performance, would be calculated to have the same effect 
upon the character of the accepted performance that the like 
relation would have upon the character of a contract entered | 
into while it existed.” 

Except for sections 114, 115, and 116, however, there is 
no general statutory provision prohibiting contracts between 
the Government and Members of the Congress. The statu- 
tory policy embodied in these seetions is one which the Con- 
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gress itself adopted, and in so doing the Congress has seen 
fit to qualify its application. If in the public interest con- 
tracts under the circumstances here involved should be pro- 
hibited the remedy lies with the Congress by amendment to 
the statute, the duty of the executive branch of the Govern- 
ment being to administer statutes as enacted. 

It is my opinion, therefore, that the fact that the Honorable 
Andrew L, Somers, a Member of the Congress, owns approx!- 
mately 30 percent of the capital stock, and is president, of the 
Fred. L. Lavanburg Co. does not make it unlawful for the 
Bureau of Engraving and Printing to accept that company’s 
bid. 

Your General Counsel suggests the possibility that under 
such a construction of section 116 a Member of the Congress 
could “circumvent the prohibition of section 114 of the 
Criminal Code by the simple expedient of forming a corpora- 
tion and retaining all the stock.” The questions whether a 
corporation formed for such a purpose would have the right 
under section 116 to contract with the Government, or under 
what circumstances 1t may be proper and possible to dis- 
regard: the corporate entity, are not now passed upon. These 
questions are not raised by the facts stated in your letter. 

Respectfully, 
HOMER CUMMINGS. 





SETTLEMENT OF CLAIMS ARISING IN CONNECTION WITH 
CIVILIAN CONSERVATION CORPS OPERATIONS 


Whether an enrollee of the Civilian Conservation Corps was ‘acting 
within the scope of his employment” when using a Government-owned 
truck to transport an employee to his home depends upon whether 
such transportation at the particular camp was authorized by the 
President or other proper officer and whether the enrollee who 
drove the truck was designated to provide the transportation. 


May 24, 1938. 
The SECRETARY OF THE INTERIOR. 
My Dear Mr..Secrerary: Reference is made to your letter 


of May 16 requesting my opinion whether an enrollee of the 
Civilian Conservation Corps was “acting within the scope 
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of his employment,” under the act of December 28, 1922 
(c. 17, 42 Stat. 1066; U.S. C., title 31, sec. 215), authorizing 
adjustment of claims for damages to privately owned prop- 
erty, when using a Government truck to transport a Civilian 
Conservation Corps employee to his home. 

I agree with your Solicitor that provision for transporta- 
tion of employees could lawfully have been made, in proper 
circumstances. The act of March 31, 1933 (c. 17, 48 Stat. 22, 
93), under which the Civilian Conservation Corps was estab- 
lished expressly authorized the President, “in his discretion, 
to provide for * * * transportation * * * to and 
from the places of employment.” 

Whether, in the case you have submited, the enrollee was 
acting within the scope of his employment depends upon 
whether the President, or some one exercising delegated au- 
thority and discretion, authorized transportation of em- 
ployees between the particular camp and their homes, and 
Whether someone in proper authority authorized the par- 
ticular employee who drove the truck to provide the trans- 
portation. | 

The absence of definitely stated facts of the nature sug- 
gested makes it impossible for me to answer your question 
categorically, but I am hopeful that the general rule which I 
have indicated will enable you to dispose of the matter. 

Respectfully, 
HOMER CUMMINGS. 





ANNUAL LEAVE—EXCLUSION OF NONWORK DAYS 


The act of March 14, 1936, authorizing annual leave for Government 
employees does not permit exclusion of nonwork days other than 
Sundays and holidays when computing such leave. 


JUNE 22, 1938. 
The Acrine Director, Bureau or THE BUDGET. 
My Dear Mr. Bet: Reference is made to your letter of 
June 15, 1938, enclosing copy of a letter of June 6, 1938, 
addressed to the President by Mr. Luther C. Steward, Pres- 
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ident of the National Federation of Federal Employees, in 
which Mr. Steward recommends that Executive Order No. 
7845 of March 21, 1938, prescribing regulations relating to 
annual leave of Federal employees, be amended so that a 
nonwork day established by administrative order shall not 
be charged as leave when occurring in a period of annual 
leave. Your letter states in part: 

“In the event you conclude that the proposed change is 
authorized by law, I should very much appreciate it if you 
would have a suitable draft of Executive order prepared to 
accomplish the desired purpose * * *,” 

Executive Order No. 7845 was issued under authority of 
the act of March 14, 1936, 49 Stat. 1161, the pertinent pro- 
visions of which reac: 

“That with the exception of teachers and librarians of 
the public schools of the District of Columbia and officers 
and employees of the Panama Canal and Panama Railroad 
on the Isthmus of Panama, and except as provided in sec- 
tion 4 hereof, all civilian officers and employees of the 
United States wherever stationed and of the Government 
of the District of Columbia, regardless of their tenure, in 
addition to any accrued leave, shall be entitled to twenty- 
six days’ annual leave with pay each calendar year, ex- 
clusive of Sundays and holidays: Provided, That the part 
unused in any year shall be accumulated for succeeding 
years until it totals not exceeding 60 days. This act shall 
not affect any sick leave to which employees are now or may 
hereafter be entitled. Temporary employees, except tem- 
porary employees engaged on construction work at hourly 
rates, shall be entitled to two and one-half days leave for 
each month of service. The annual leave herein authorized 
shall be granted at such times as the heads of the various 
Departments and independent establishments may pre- 
scribe. This act becomes effective January 1, 1936.” 

“Sec. 7% The leave of absence herein provided for shall 
be administered under such regulations as the President 
may prescribe, so as to obtain, so far as practicable, uni- 
formity in the application of this act.” 
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Construing prior statutes relating to annual leave of em- 
ployees of the Federal Government the Attorneys General 
have consistently held that in calculating the period of an- 
nual leave taken no days may be excluded except such as 
the statute expressly authorizes to be excluded. 20 Op. 716, 
718; 22 Op. 77. See also 36 Op. 407, and zdem. 444, 446. 
There is nothing in the act of March 14, 1986, to require a 
different construction in this respect. It expressly author- 
izes Sundays and holidays to be excluded in computing 
annual leave taken, but does not authorize the exclusion of 
any other day. I am of the opinion, therefore, that the 
President is without authority by Executive order to pro- 
vide for the exclusion of days other than Sundays and 
holidays. 

Respectfully, 
ROBERT H. JACKSON, 
Acting Attorney General. 





CIVIL SERVICE RETIREMENT ACT 


In cases involving applications for peusions under the pension laws 
and for annuities under the Civil Service Retirement Act the 
Administrator of Veterans’ Affairs, who administers the pension 
laws, should certify to the Civil Service Commission, which admin- 
isters the Civil Service Retirement Act, the period of military or 
naval service upon which the pension is actually based, as that 
period is determined by the former officer. 


Juty 14, 1938. 
The ADMINISTRATOR OF VETERANS’ AFFAIRS. 

My Dear GENERAL Hines: Under date of February 16 
you requested my opinion “as to the nature of the informa- 
tion or report which should be furnished to the Civil Service 
Commission” in cases involving applications for pensions 
under the pension laws and for annuities under the Civil 
Service Retirement Act (May 22, 1920, c. 195, 41 Stat. 614, 
615; May 29, 1930, c. 349, 46 Stat. 468, 472; U.S. C., title 5, 
sec. 707). The latter act provides as follows: 

“Src. 5. Subject to the provisions of section 9 hereof, the 
aggregate period of service which forms the basis for calcu- 
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lating the amount of any benefit provided in this act shall 
be computed from the date of original employment, whether 
as a Classified or an unclassified employee in the civil service 
of the United States, or in the service of the District of 
Columbia, including periods of service at different times 
and in one or more departments, branches, or independent 
offices, or the legislative branch of the Government, and also 
periods of service performed overseas under authority of 
the United States, and periods of honorable service in the 
Army, Navy, Marine Corps, or Coast Guard of the United 
States; 7n the case of an employee, however, who is eligible 
for-and elects to recewe a-pension under any law, or retired 
pay on account of military or naval service, or compensation 
under the War Risk Insurance Act, the period of his mili- 
tary or naval service upon which such pension, retired pay, 
or compensation is based shall not be included, but nothing 
in this act shall be so construed as to affect in any manner 
his or her right to a pension, or to retired pay, or to com- 
pensation under the War Risk Insurance Act in addition to 
the annuity herein provided.” [Italics supplied. | 

Your further letter of June 8, setting forth the facts in 
several cases, indicates that the question concerns pensions 
granted under the act of March 20, 1933, c. 3, 48 Stat. 8, 
and Executive orders issued pursuant thereto. That act 
provided, in part, as follows: 

“SECTION 1. That subject to such requirements and limi- 
tations:as shall be contained in regulations to be issued by 
the President, and within the limits of appropriations made 
by Congress, the following classes of persons may be paid a 
pension: * * * 

“Sec. 4. The President shall prescribe by regulation (sub- 
ject to the provisions of section 1 (e) of this title) the date 
of the beginning and of the termination of the period in 
each war subsequent to the Civil War, including the Boxer 
Rebellion and the Philippine Insurrection, service within 
which shall for the purposes of this act be deemed war-time 
service. * * *” 





176 Civil Service Retirement Act 


A number of Exccutive orders were issued under this act 
but it is sufficient to refer to that of June 6, 1933 (No. 6156), 
portions of which are copied below: 

[Part III] “I. (a) Any person who served in the active 
military or naval service, for a@ period of 90 days or more, 
during either the Spanish-American War, the Boxer Rebel- 
lion, the Philippine Insurrection, or the World War, who is 
shown to have been in active service therein before the cessa- 
tion. of hostilities and to have been honorably discharged 
from such service shall be entitled to receive a pension for 
permanent total disability not the result of his misconduct 
and which is not shown to have been incurred in any period 
of military or naval service: * * * 

“(d) In determining the period of active service for the 
purpose of part III, it is not requisite that the 90 days’ 
period of service shall have been completed before the cessa- 
tzon of hostileties. It 1s necessary, however, that a claimant 
hereunder shall have entered service prior to the cessation 
of hostilities and shall have served continuously thereafter 
for 90 days. A period of continuous active service for 90 
days which commenced prior to, and extended into a period — 
of hostilities as defined by part I, shall be considered as 
meeting the service requirements of part III.” [Italics 
supplied. | 

Prior to March 20, 1933, several statutes authorized pen- 
sions on account of military and naval service rendered dur- 
ing various wars, insurrections, relief expeditions, etc. For 
example, the act of June 2, 1930, c. 375, 46 Stat. 492, pro- 
vided pensions for certain “persons who served 90 days or 
more in the military or naval service of the United States 
during the war with Spain, the Philippine Insurrection, or 
the China relief expedition.” You state that it had become 
settled practice under such prior statutes to consider all 
military or naval service rendered between the recognized 
opening and closing dates of a war, etc., as the period of 
military or naval service upon which the pension was based, 
and no other. In connection with Spanish War pensions, 
for example, all service rendered between April 21, 1898 
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(the effective date of the declaration of war), and April 11, 
1899 (the effective date of the treaty of peace), was consid- 
ered. 

This practice was interrupted by the act of March 20, 
1933, and the administrative action taken thereunder. Sub- 
sequently the act of August 13, 1935, c. 521, 49 Stat. 614, 
provided “that all laws in effect on March 19, 1933, grant- 
ing pensions to veterans of the Spanish-American War 
* ™* ™* are hereby reenacted into law and such laws shall 
be effective from and after the date of the approval of this 
act.” It was determined, however, that the act of March 
20, 1933, also remained in effect (Administrator’s Decision 
No. 832, September 10, 1935), permitting applicants to claim 
under either law. 

The 1933 act and regulations required the adoption of a 
different pension basis (governing deductions under the Re- 
tirement Act) for reasons which may be illustrated by ref- 
erence to the case of Spanish War pensions. The regula- 
tions changed the closing date of pensionable Spanish War 
service from April 11, 1899, to August 12, 1898, but also 
authorized the granting of pensions to persons who had 
served continuously for a period of 90 days not wholly 
within the war period but including a part of the war pe- 
riod. Your letters and the documents submitted therewith 
indicate that in the administration of this act you grant 
pensions, not merely for war service as under the old laws, 
but for periods of service beginning with a valid enlistment 
and ending with an honorable discharge which include a 
war period in whole or in part. 

You state that at a conference on December 15, 1937, par- 
ticipated in by representatives of various veterans’ organiza- 
tions, the Civil Service Commission, and the Veterans’ Ad- 
ministration, the following conclusions were reached: 

“The Veterans’ Administration to advise the Civil Service 
Commission when a veteran is in receipt of or entitled to 
pension because of war service, specifying the war in which 
service was rendered, but not specifying the beginning or 
end of the period or periods of the veteran’s service. 
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“The Civil Service Commission will— 

“(a) Where there is one enlistment exclude from com- 
putable annuity service only the time from the beginning 
to the end of the war, and 

“(b) Where there is more than one enlistment beginning 
or terminating within a war period, exclude from com- 
putable annuity service the enlistment or part of enlistment 
within the war period having the least number of days in 
excess of the minimum requirement for pension payment.” 


Subsequently the Civil Service Commission wrote you as 
follows: | 


“« * * As your office and not that of the Commission 
adjudicates claims for military pensions, retired pay and 
compensation under the War Risk Insurance Act, it 1s not 
believed that the Civil Service Commission is authorized to 
determine what particular military service forms the basis 
of such pension, retired pay or compensation. 

“It seems to the Commission that the simpler way to 
handle such cases would be for your office to advise the 
Commission of the particular period of service you have 
used in authorizing a pension, etc., for military or naval 
service so that this office can exclude such service as required 
by the statute in authorizing civil service annuity hene- 
fits. *k %& = 9&9) 


At a recent conference, participated in by members of 
my staff, it was agreed by representatives of both the Civil 
Service Commission and the Veterans’ Administration that 
the matter should be, and probably would be, submitted to 
the Congress at its next session. 

Under all the circumstances, and responding to the pre- 
cise question which you have submitted, I can only advise 
that you certify to the Civil Service Commission the period 
of military or naval service upon which you actually bese 
the pension as that period is determined by you. 

The President of the Civil Service Commission has joined 
with you in submitting the question, and I am sending him 
a copy of this letter. 

Respectfully, 
HOMER CUMMINGS. 
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TRADE AGREEMENT WITH CANADA 


If the proposed new trade agreement with Canada should contain 
a provision for free entry of wooden shingles without reservation 
of the right to limit their importation it would, upon becoming 
effective, ipso facto supersede the limitation imposed under the 
trade agreement of Nov. 15, 1935, and sec. 811 of the Revenue Act 
of 1936. 


Aveust 12, 1938. 
The Present. 

My Dear Mr. Presipent: I have the honor to comply with 
your request of August 9 for my opinion upon the question 
hereinafter indicated. 

The reciprocal trade agreement entered into with the Do- 
minion of Canada under date of November 15, 1935 (49 Stat. 
3960, 3981), contained the following paragraph: 

“Shingles of wood—Free. 

“Provided, That the United States reserves the right to 
limit the total quantity of red cedar shingles which may be 
entered, or withdrawn from warehouse, for consumption, 
during any given half of any calendar year to a quantity 
not exceeding 25 per centum of the combined total of the 
shipments of red cedar shingles by producers in the United 
States and the imports of such shingles during the preceding 
half year.” 

Exercising the right thus reserved, the Congress provided 
in section 811 of the Revenue Act of 1936 (c. 690, 49 Stat. 
1648, 1746) as follows: 

“Whenever any organization or association representing 
the producers of more than 75 per centum of the red cedar 
shingles produced in the United States during the previous 
half-year period shall request the President to limit the im- 
portation of red cedar shingles from Canada under para- 
eraph 1760 of the reciprocal trade agreement entered into 
with the Dominion of Caada under date of November 15, 
1985, and the President finds from available statistics that 
the total quantity of red cedar shingles produced in the 
Dominion of Canada which is entered, or withdrawn from 
warehouse, for consumption in the United States, during any; 
given half of any calendar year exceeds or will exceed 25 
per centum of the combined total of the shipments of red 
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cedar shingles by producers in the United States and the im- 
ports during the preceding half year, the President shall 
issue an order limiting for the six months immediately fol- 
lowing the half of the calendar year in which said excess 
occurred, the quantity of red cedar shingles to be imported 
from Canada to 25 per centum of the combined total of the 
shipments and imports of red cedar shingles for such pre- 
ceding half calendar year. Zhe President shall issue a new 
order for each half of the calendar year thereafter during 
the continuation of the operation of the reeiprocal trade 
agreement entered into with the Dominion of Canada, under 
date of November 15, 1935, with the same limitations as 
hereinbefore set forth.” [Italics supplied. ] 

You have already issued three Executive orders as pro- 
vided for in the section quoted and another order, covering 
the second half of the calendar year 1938, has been pre- 
pared for your signature. You state that negotiations are 
now in progress with the Government of Canada for a new 
trade agreement under the authority of the Trade Agree- 
ments Act (48 Stat. 943; 50 Stat. 24) and inquire concern- 
ing the effect of such new agreement upon the Executive 
order limiting imports of red cedar shingles in the event 
that the agreement should be concluded and become effective 
prior to the termination of the six-month period covered 
by the order. 

_ The answer to your inquiry is partly dependent upon the 
provisions of the new trade agreement. I have made in- 
quiry at the Department of State and am informed that, 
although it has not yet been finally determined, the new 
agreement may provide unqualifiedly for free entry of 
wooden shingles without any reservation on the part of the 
United States of the right to hmit their importation. If 
such a provision should be inserted and the agreement be- 
come effective it would, in my opinion, ipso facto supersede 
the limitation imposed under the reservation centained in 
the present agreement. 

Respectfully, 
JOSEPH B. KEENAN, 
Acting Attorney General. 
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UNITED STATES EMPLOYMENT SERVICE—APPROVAL OF 
STATE EMPLOYMENT SERVICE PLANS 


The Director, United States Employment Service, is vested with discre- 
tion under the act of June 6, 1933, 48 Stat. 113, to approve or dis- 
approve plans in which State employment ageucies designated to 
cooperate with the Federal agency also administer other State 
functions. 

The Director’s determination is final unless clearly wrong or involving 
abuse of his discretion. 

The Director is empowered to supervise expenditure of moneys granted 
to the States under the act of June 6, 1933, but should avoid passing 
upon disbursement of funds contributed under any other act. 


September 20, 1938. 
The SEcrRETARY OF LABor. 

My Drar Mapam SEcretary: Reference is made to your 
letter of August 18, requesting my opinion on the following 
questions relating to the authority of the Director of the 
United States Employment Service to approve certain State 
plans pertaining to the type of organization to be established 
in the States for the conduct of employment service functions 
under the Wagner-Peyser Act of June 6, 1933, c. 49, 48 Stat. 
113 (U.S. C., title 29, sec. 49) : 

“1. Does the Wagner-Peyser Act authorize the Director of 
the United States Employment Service to approve a State 
plan in which the agency designated to cooperate with the 
United States Employment Service is an overhead agency 
authorized to administer other State functions as well as the 
State employment service ? 

“9. Does the Wagner-Peyser Act authorize the Director 
of the United States Employment Service to approve a State 
plan in which some of the persons engaged in the State em- 
ployment service are paid from funds contributed by the 
Federal or State Governments under an act other than the 
Wagner-Peyser Act ?” 

In respect to the first question it appears from your letter 
and the additional data submitted in response to my request 
that the States, or some of them, with the approval of the 
Social Security Board have utilized their public employment. 
offices for the performance of certain unemployment compen- 
sation functions pursuant to the Social Security Act (49 Stat. 
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620, 626), which provides that the Social Security Board shall 
make no certification for payment to any State unless it finds 
that the law of such State, approved by the Board, includes 
provisions for payment of unemployment compensation solely 
through public employment offices in the State or such other 
agencies as the Board may approve. 

The problem may be illustrated by a plan of State opera- 
tion submitted by the State of California which, as I under- 
stand it, sets up an unemployment reserves commission as 
the governing body of a State department of employment, 
the director of which is an executive officer of the commission. 
The department is divided into various divisions such as 
public relations, personnel and training, fiscal affairs, re- 
search and statistics, field operations, unemployment com- 
pensation and State employment agencies; and some of the 
divisions will perform both employment service duties and 
unemployment compensation functions. 

The chief objection urged to the plan appears not to be 
that in one department such separate divisions are provided 
but that within the division or divisions established for the 
performance of employment service functions adequate pro- 
vision has not been made for the required or desired super- 
visory and administrative personnel and for proper adminis- 
trative control and authority of the chief officers of the State 
agency over all the units and personnel performing employ- 
ment duties. It has been suggested that the plan does not 
. conform to plans heretofore approved by the Director under 
the regulations of the Bureau (Fed. Reg. v. 3, No. 121, June 
99, 1938), in that the State agency designated to cooperate 
with the United States Employment Service will not be com- 
petent within itself to discharge the duties of a State system 
of public employment offices. It has also been questioned 
whether approval of the plan would contribute to the devel- 
opment of a national system of public employment offices 
or promote uniformity in administrative procedure and 
whether such approval could be reconciled with the duty of 
the Bureau to develop and prescribe minimum standards of 
efficiency and to assist in coordinating the public employment 
offices throughout the country. 
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The primary duties of the Bureau are set forth in section 
3 (a) of the statute which reads: 

“It shall be the province and duty of the Bureau to pro- 
mote and develop a national system of employment offices for 
men, women, and juniors who are legally qualified to engage 
in gainful occupations, to maintain a veterans’ service to be 
devoted to securing employment for veterans, to maintain a 
farm placement service, to maintain a public employment 
service for the District of Columbia and, in the manner here- 
inafter provided, to assist in establishing and maintaining 
systems of public employment offices in the several States and 
the political subdivisions thereof in which there shall be lo- 
cated a veterans’ employment service. The Bureau shall also 
assist in coordinating the public employment offices through- 
out the country and in increasing their usefulness by develop- 
ing and prescribing minimum standards of efficiency, assist- 
ing them in meeting problems peculiar to their localities, pro- 
moting uniformity in their administrative and statistical pro- 
eedure, furnishing and publishing information as to oppor- 
tunities for employment and other information of value in 
the operation of the system, and maintaining a system for 
clearing labor between the several States.” 

tates desiring to receive the benefits of the act are re- 
quired to accept the provisions of the act and designate or 
authorize the creation of a State agency vested with all pow- 
ers necessary to cooperate with the United States Employ- 
ment Service and the States are also required to match the 
Federal funds granted by the act. Section 8 authorizes the 
Director to approve detailed plans submitted to him by the 
State agency for carrying out the provisions of the act “if 
such plans are in conformity with the provisions of this act 
and reasonably appropriate and adequate to carry out its pur- 
poses.” Section 12 authorizes the Director, with the approval 
of the Secretary of Labor, to make rules and regulations nec- 
essary to carry out the provisions of the act. 

Whether the State agency provides adequate personnel to 
perform employment service functions under the act and 
whether or not there is adequate supervisory and adminis- 
trative contro! over all of the personnel of the agency are 
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largely questions of fact. The Director is empowered to de- 
termine these questions and unless he is clearly wrong or 
there is an abuse of his discretion, his determinaticn is not 
open to question. Likewise, whether the plan if put into 
effect would aid or retard the development of a national sys- 
tem of employment offices and whether it would result in 
coordinating the public employment offices throughout the 
country and in increasing their usefulness in accordance with 
the purposes of the act are questions for the determination 
of the Director. 

The principal consideration does not seem to be whether 
the act permits of a State employment agency within an 
overhead agency or department clothed with power to ad- 
minister other State functions as well as the State employ- 
ment service, but whether the plan is reasonably appropriate 
and adequate to carry out the purposes of the act. The stat- 
ute does not prescribe any particular form of State organiza- 
tion and I find no provisions that would require me to answer 
your first question in the negative; nor for the reasons indi- 
cated, does the question admit of a categorical affirmative 
answer. There is nothing in the statute to prohibit the Di- 
rector from approving a State plan in which the State agency 
is an overhead agency authorized to administer other State 
functions as well as the State employment service if, in the 
judgment of the Director, such State plan conforms with the 
provisions of the act and is reasonably appropriate and ade- 
quate to carry out its purposes and the agency is vested with 
all powers necessary to cooperate with the United States 
Employment Service. 

In respect to the second question, it appears that the Cali- 
fornia plan apportions all of the State employment service 
expenses and unemployment compensation expenses between 
two budgets. The unemployment compensation budget, 
which is financed, insofar as the Federal Government is con- 
cerned, entirely by the Social Security Board, is submitted 
to that Board for approval. In this budget provision has 
been made for the salaries of certain employees of the State 
employment service. Questions of proper expenditure of 
Federal funds under this budget appear to be for the Social 
Security Board and the Comptroller General. 
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The employment service budget is financed by contribu- 
tions from three sources: Funds from the Federal Govern- 
ment under the Wagner-Peyser Act, funds from the State 
government to match the Wagner-Peyser Act funds, and 
funds from the Federal Government under the Social Secur- 
ity Act. Joint supervision over the expenditure of these 
funds has been exercised by the United States Employment 
Service and the Social Security Board. The salaries of cer- 
tain supervisory personnel of the State employment service 
have been placed in the budget to be approved by the Social 
Security Board, over which the Director of the United States 
Employment Service will have no control and it has been 
thought that this omission may render the plan and budget 
inadequate under the terms of the Wagner-Peyser Act. 

Whether the proposed plan and budget would leave the 
State employment service without adequate or sufficient su- 
pervisory or administrative personnel are questions, as I have 
indicated, to be determined by the Director, who is also em- 
powered under section 9 of the act to see that the moneys 
granted to the States under the act are expended in accord- 
ance with prescribed rules and regulations. The Director, 
however, 1n approving any plan should avoid passing upon 
the expenditure of funds contributed by the Federal or State 
governments under any Federal statute other than the 
Wagner-Peyser Act. 

Respectfully, 
HOMER CUMMINGS. 





PROPOSED ABOLISHMENT OF CASTLE PINCKNEY NATIONAL 
MONUMENT | 

The Antiquities Act of June 8, 1906, 34 Stat. 225, uuthorizing the 
President to establish national monuments, does not authorize him 
to abolish them after they have been established. 

Acts of June 4, 1897, 30 Stat. 11, and June 25, 1910, 36 Stat. 847, 
relating to national-forest reserves and temporary withdrawals of 
public land, distinguished. 

SEPTEMBER 26, 19388. 

THE SECRETARY OF THE INTERIOR. 

My Dear Mr. Secrerary: Under date of August 9, 1938, 
the Bureau of the Budget forwarded for my consideration 
58039™—42—-vol. 39 ——14 
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a proposed proclamation presented by the Acting Secretary 
of the Interior abolishing the Castle Pinckney National 
Monument, at Charleston, S. C., and transferring the land 
included in the monument to the control and jurisdiction 
of the Secretary of War. 

The lands involved were ceded to the United States by 
the State of South Carolina, and prior to the establishment 
of the monument thereon were a part of the military reserva- 
tion under the jurisdiction of the War Department. It is 
stated that the old fort located on the land, for the protec- 
tion of which the monument was established, is badly in need 
of repair, that the public has not manifested any great inter- 
est in it as an object of historical importance, and that resto- 
ration of the fort for future preservation would entail an 
unjustifiable expense. It further appears that the War 
Department is now using the land for storage purposes and 
desires to continue using it for such purpose. 

The Castle Pinckney National Monument was established 
by the President by proclamation of October 15, 1924, under 
authority of the so-called Antiquities Act of June 8, 1906 
(34 Stat. 225). Section 2 of that act authorizes the Presi- 
dent “in his discretion, to declare by public proclamation 
historic land marks, historic and prehistoric structures, and 
other objects of historic or scientific interest that are situ- 
ated upon the lands owned or controlled by the Government 
of the United States to be national monuments.” The 
President is further authorized by the section to reserve as 
a part of such monuments “parcels of land, the limits of 
which in all cases shall be confined to the smallest area 
compatible with the proper care and management of the 
objects to be protected.” The statute does not in terms 
authorize the President to abolish national monuments, and 
no other statute containing such authority has been sug- 
gested. If the President has such authority, therefore, it 
exists by implication. 

My predecessors have held that if public lands are reserved — 
by the President for a particular purpose under express 
authority of an act of Congress, the President is thereafter 
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without authority to abolish such reservation. The ques- 
tion here involved was considered at length by Attorney 
General Bates in an opinion to the Secretary of the In- 
terior, dated November 8, 1862, reported in volume 10 of 
the Opinions of the Attorney General at page 359, and cited 
with approval in 17 Op. 168 and 36 Op. 75, 79. In that 
instance the President had established a military reservation 
upon public lands in Illinois selected by him for the pur- 
pose under the authority of an act of Congress which 
appropriated money, in part, “for erecting such fortifica- 
tions as may, in the opinion of the President of the United 
States, be deemed necessary for the protection of the north- 
ern and western frontiers” (act of June 14, 1809, 2 Stat. 
547). A fort was accordingly erected upon the selected 
site. The Attorney General expressed the view that the 
reservation made by the President under the discretion 
vested in him by the statute was in effect a reservation by 
the Congress itself, and that the President thereafter was 
without power to revoke or rescind the reservation, and so 
return the land to the public domain and subject it to entry 
or preemption by settlers. With reference to the principle 
involved, it 1s stated (p. 364) : 

“~ * * The grant of power to execute a trust, even dis- 
cretionally, by no means implies the further power to 
undo it when it has been completed. A duty properly per- 
formed by the Executive under statutory authority has the 
validity and sanctity which belong to the statute itself, and, 
unless 1t be within the terms of the power conferred by that 
statute, the Executive can no more destroy his own author- 
ized work, without some other legislative sanction, than any 
other person can. ‘To assert such a principle is to claim for 
the Executive the power to repeal or alter an act of Congress 
at will. When the President, in the exercise of the discre- 
tion vested in him by the act of 1809, selected Rock Island as 
the site of a fort, and expended the money appropriated 
therefor in erecting the fort, and occupied it as a military 
station, thus setting it aside as a reservation for military 
purposes, the power conferred by the act was exhausted, and 
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he had no more authority to recall that reservation, and 
restore the land to the condition of other portions of the 
public lands not so appropriated, than he would have had 
to expend the public money in erecting the fort without an 
appropriation by Congress for that purpose.” 

The land involved in the proposed proclamation, it is 
true, was acquired from the State of South Carolina by ces- 
sion, whereas the lands involved in the above-cited opinions 
formed part of the public domain. However, since ‘the 
Antiquities Act authorizes the establishment of national 
monuments upon lands “owned or controlled” by the Govern- 
ment, it is not material to which class of lands the area 
belongs. 

Reservations of this kind are to be distinguished from 
reservations made under the General Withdrawal Act of 
June 25, 1910, c. 421, 36 Stat. 847, which (sec. 1) authorizes 
temporary withdrawals only. ‘The express provision in that 
act that such withdrawals or reservations shall remain in 
force until revoked by the President or by an act of Congress 
authorizes the President, by necessary implication, to re- 
voke reservations made by him under it. Likewise reserva- 
tions under the act of Congress (approved June 4, 1897, 30 
Stat. 11, 36) authorizing the President to establish national- 
forest reserves are to be distinguished, since the act ex- 
pressly provides that the President at any time may modify 
any Executive order establishing any forest reserve by re- 
ducing its area or by vacating it altogether. 

While the President from time to time has diminished 
the area of national monuments established under the 
Antiquities Act by removing or excluding lands therefrom, 
under that part of the act which provides that the limits of 
the monuments “in all cases shall be confined to the smallest 
area compatible with the proper care and management of 
the objects to be protected,” it does not follow from his 
power so to confine that area that he has the power to 
abolish a monument entirely. 

In establishing the Castle Pinckney National Monument 
the President determined that the area involved contained 
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an object or objects of historic or scientific interest; and the 
Congress, by act of August 21, 1935, 49 Stat. 666, has de- 
clared it to be “a national policy to preserve for public 
use historic sites, buildings, and objects of national signifi- 
cance for the inspiration and benefit of the people of the 
United States.” ° 

For the reasons stated above, I am of the opinion that 
the President is without authority to issue the proposed 
proclamation. I am therefore returning it herewith, through 
the Bureau of the Budget, together with the papers that 
accompanied it to this Department. 

Respectfully, 
HOMER CUMMINGS. 





AUTHORITY TO REBUILD BRIDGE ACROSS NIAGARA RIVER 


The claimed right of the International Railway Co. to rebuild its 
bridge ‘cross the Niagara River can be determined only by | 
judicial decree or legislative action. 

Pending such determination of the question there is no occasion for 
the Secretary of War'and the Chief of Engineers of the Army to 
pass upon plans submitted by the railway company. 


OctToBER 7, 1938. 
The Secretary or War. 

My Dear Mr. Secretary: Reference is made to your letter 
of September 12, 1938, in which you request my opinion 
upon certain questions in connection with the contemplated 
construction by the International Railway Co., Buffalo, 
N. Y., of a bridge across the Niagara River, an international 
boundary, at Niagara Falls, N. Y. 

Your letter reads in part as follows: 

“The War Department is in receipt of an application from 
the International Railway Co., Buffalo, N. Y., requesting ap- 
proval by the Chief of Engineers and the Secretary of War 
of .plans of a bridge proposed to be constructed across 
Niagara River, at Niagara Falls, N. Y. The proposed 
structure is to be built on the site and in the place of the 
Falls View Bridge which was destroyed by an ice jam on 
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January 27, 1938. Before the War Department takes action 
on this application, the views of the Attorney General on 
the following questions are desired, namely : 

“a. Does the applicant have legal authority to reconstruct 
its bridge as proposed without. first securing an act of 
Congress authorizing such reconstruction? ~ 

“6. If it does have such authority, do the Chief of En- 
gineers and the Secretary of War have any jurisdiction or 
authority to approve the location and plans pursuant to sec- 
tion 9 of the River and Harbor Act of March 38, 1899 (30 
Stat. 1151; U.S. C. 33: 401) ?” 

The pertinent provisions of section 9 of the Rivers and 
Harbors Act of March 3, 1899, read: 

“That it shall not be lawful to construct or commence the 
construction of any bridge * * * overorinany * * * 
navigable river, or other navigable water of the United 
States until the consent of Congress to the building of such 
structures shall have been obtained and until the plans for 
the same shall have been submitted to and approved by the 
Chief of Engineers and by the Secretary of War: Provided, 
That such structures may be built under authority of the 
legislature of a State across rivers and other waterways the 
navigable portions of which lie wholly within the limits of a 
single State, provided the location and plans thereof are 
submitted to and approved by the Chief of Engineers and 
by the Secretary of War before construction is commenced: 
And provided further, That when plans for any bridge or 
other structure have been approved by the Chief of En- 
gineers and by the Secretary of War, it shall not be lawful 
to deviate from such plans either before or after comple- 
tion of the structure unless the modification of said plans 
has previously been submitted to and received the ap- 
proval of the Chief of Engineers and of the Secretary of 
War.” 

The Niagara River constitutes an international boundary 
between the United States and Canada and is navigable. 
Matter of Commissioners State Reservation, 37 Hun. 
(N. Y.), 587; 27 Op. A. G. 120. 
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It appears from your letter and the documents submitted 
with it that continuously, for all practical purposes, since 
1868 the International Railway Co. and its predecessor 
corporations, acting pursuant to legislation of the State of 
New York and of Canada, have maintained a bridge across 
the Niagara River between the city of Niagara Falls, N. Y., 
and the city of Niagara Falls, Canada. The first bridge, a 
suspension bridge with a deck 10 feet wide, was constructed 
in 1868 upon a site a short distance below the Niagara Falls. 
That bridge was strengthened and widened to 17 feet in 
1887-88. In January 1889 it was destroyed by wind which 
swept away its deck leaving only the towers and cables, and 
it was rebuilt upon the same site in the spring of that year. 
In 1898 that bridge was replaced by a steel arch bridge, 
known as the Falls View Bridge, on the same site, the 
deck of the new bridge being below the deck of the old 
which was kept open to traffic during the new construction. 
The Falls View Bridge was continuously maintained and 
kept open for traffic by the railway company and its prede- 
cessors from its completion in 1898 until its destruction by 
ice on January 27, 1938. 

No legislation by the Congress has expressly authorized 
the construction or maintenance of any of the above-men- 
tioned bridges heretofore constructed and maintained, nor 
has any such legislation authorized the International Rail- 
way Co. to replace the one destroyed on January 27, 1938. 

The railway company bases its claim of right to replace 
the demolished bridge in part upon certain decisions of the 
courts of the United States which held that until the Con- 
gress had exercised its constitutional power over navigable 
waters the sovereign power of the States remained supreme 
and that where, prior to congressional action, appropriate 
State legislation had authorized the construction and 
maintenance of bridges across navigable streams, the 
authority so granted carried with it the right to rebuild 
them when destroyed, such right having become vested and 
not subsequently being lost when the Congress exercised its 
potential power. Newark v. Central R. R.. 267 U.S. 377; 
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United States v. Parkersburg Branch &. Co., 148 Fed. 224; 
United States vy. Cincinnati & M. V. RB. Co., 184 Fed. 338; 
Central Trust Co. v. Wabash, St. L. & P. Ry. Co., 32 Fed. 
566; Rogers Sand Co. v. Pittsburgh, Ft. W. & C. Ry. Co., 
189 Fed. 7; Southern Ry. Co. v. United States, 88 F. (2d) 
81; Hamilton v. Vicksburg, &c., Railroad, 119 U. S. 280. 

Subsequent to the destruction of the Falls View Bridge, 
the Congress by Public Resolution No. 117, Seventy-fifth 
Congress, 52 Stat. 767, approved June 16, 1938, created the 
Niagara Falls Bridge Commission and authorized it and its 
successors to construct, maintain, and operate a bridge 
across the Niagara River at or near the city of Niagara 
Falls, N. Y., and the city of Niagara Falls, Canada. That 
Commission opposes the rebuilding of the Falls View 
Bridge by the International Railway Co., asserting that in 
view of section 9 of the Rivers and Harbors Act of March 
8, 1899 (30 Stat. 1151), and the said Public Resolution No. 
117, the railway company is without authority to rebuild 
the bridge. 

The Commission contends that the decisions relied upon 
by the railway company relate to bridges wholly within the 
continental United States, and that the principle announced 
by the courts in those cases is not applicable to a bridge 
across an international stream, referring to the decision of 
the Supreme Court in J/nternational Bridge Co. v. New 
York, 254 U. S. 126. The Commission further maintains 
that the plenary nature of the constitutional power of the 
Congress over navigable waters—and especially over such 
as constitute an international boundary—cannot be ques- . 
tioned and that in enacting Public Resolution No. 117 of 
June 16, 1938, authorizing the Commission and its successors 
to construct, maintain, and operate a bridge across the 
Niagara River at the. location described, the Congress exer- 
cised its power, thereby preempting the field, so that the 
Commission alone now has authority to construct a bridge 
at the location in question. 

It is to be borne in mind that the bridge now contem- 
plated will be an international bridge, construction of which 
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will require compliance not only with the laws of the United 
States but also with the applicable laws in effect in the 
Dominion of Canada. The act of the Legislature of 
Ontario, known as the Bridges Act, 1938, effective since 
April 11, 1988, and relating to bridges over or across streams 
under the jurisdiction of Ontario, provides in part: 

“3. (1) No bridge or other structure shall be built, placed, 
or constructed over or across any river or stream or part 
thereof, nor shall any bridge or other structure over or 
across any river or stream or part. thereof be rebuilt, re- 
placed, or altered where the cost of such building, placing, 
constructing, rebuilding, replacing, or altering will exceed 
$2,000, except with the approval of the Lieutenant Governor 
in Council.” [Italics supplied. ] 

The Canadian side of the Niagara River at the point 
where it is proposed to construct the bridge is in the 
Province of Ontario, and undoubtedly the construction of 
the bridge will entail an expenditure of more than $2,000. 
The data submitted do not show that the rebuilding of the 
bridge has been approved as required by the statute quoted. 
In fact, I am reliably informed that such approval has not 
been obtained. The question whether under other laws 
of the Province of Ontario or of the Dominion of Canada 
the statute is inapplicable to the case in hand, rendering the 
approval therein required unnecessary, 1s one which it is 
not within my province to determine. 

Moreover, even if the elements of the question involving 
the railway company’s rights under the Canadian laws be 
eliminated and the question considered solely with respect 
to its rights under the applicable laws of the United States, 
the question still is one which cannot be settled by an 
opinion of the Attorney General. Neither the railway com- 
pany nor the Commission would be bound by such an 
opinion, and either could insist upon having the courts pass 
upon the matter. Under such circumstances I do not think 
that I should express any opinion upon the question. 

With respect to your second question, since apparently the 
asserted right of the railway company will have to be de- 





194 Post Office Messengers and Clerks 


termined by judicial decree or legislative action before that 
company can construct a bridge, there would seem to be no 
occasion for you at this time to pass upon the plans sub- 
mitted by it. 

I am advised that there is not now at the location in 
question any bridge across the Niagara River which is suffi- 
cient to meet the public need. A resort to the courts for de- 
termination of the respective rights of the International 
Railway Co. and the Niagara Falls Bridge Commission may 
require considerable time and may delay the construction of 
the bridge by either of them, thus resulting in great incon- 
venience to the public.’ You may deem it advisable, there- 
fore, to report to the Congress on the situation to the end 
that it may be fully advised and may take such action as 
it may find necessary in the public interest. 

Respectfully, 
HOMER CUMMINGS. 





STATUS OF SPECIAL-DELIVERY MESSENGERS AND CLERKS 
IN THIRD- AND FOURTH-CLASS POST OFFICES 


Special-delivery messengers and clerks in third- and fourth-class post 
offices are not “employees of the United States” nor subject to 
classification by Executive order. 

A contemporaneous, uniform, and long-continued construction of a 
statute by the Department charged with its administration is not 
to be disturbed except for compelling reasons. 


OcrosEr 17, 1938. 
The Present. 


My Dear Mr. Preswent: I have the honor to refer to 
your memorandum requesting my opinion upon certain 
questions presented by the Civil Service Commission in its 
letter to you of September 19, 1938. I have now received 
the views of the Postmaster General which, as you were 
advised, were requested because the status of employees in 
his Department is involved. 
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The questions presented are: 

“1. Are special-delivery messengers [Post Office Depart- 
ment] employees.of the United States Government and as 
such subject to classification by Executive order? 

“2. Are clerks in third- and fourth-class post offices em- 
ployees of the United States Government and as such sub- 
Ject to classification by Executive order?” 

The first question was the subject of an extensive opinion 
rendered by the Solicitor of the Post Office Department on 
March 3, 1924 (7 Op. Sol. P. O. Dept. 447). The Solicitor 
there reviewed the history of the legislation relating to 
special-delivery messengers and, observing that the several 
statutes on the subject must be considered in part matena, 
arrived at the conclusion that the relation of such messen- 
gers to the Government is that of contractors and not of 
employees in the classified civil service entitled to the bene- 
fits of the Retirement Act of May 22, 1920. The Solicitor 
stated that from the beginning the Post Office Department 
consistently had followed this construction of the statutes 
respecting such messengers, and I am advised by the present 
Solicitor that that Department continues to adhere to it. 

A somewhat similar situation obtains regarding the sec- 
ond question. The Department of the Interior in its ad- 
ministration of the Retirement Act of May 22, 1920, first 
held that clerks in third- and fourth-class post offices were 
Government employees and entitled to the benefits of that 
act (21 P. & R. Dec. 98). Upon a reconsideration of the 
question shortly thereafter, however, that Department re- 
versed its ruling, holding that they were not such em- 
ployees; and in a decision dated November 9, 1926 (22 P. & 
R. Dec. 223), elaborately treating the subject, the conclu- 
sion was reached that “there is no contractual relation be- 
tween the Government and such employee.” The Veterans’ 
Administration, which later became charged with the ad- 
ministration of the Retirement Act, affirmed and continued 
to observe the decision of the Department of the Interior 
(1 V. A. 366; zd. 378; zd. 441), until, in 1934, it was suc- 











196 Post Office Messengers and Clerks 


ceeded in the administration of the Retirement Act by the 
Civil Service Commission, which since that time has like- 
wise abided by it. 

With respect to such clerks an opinion of the Solicitor of 
the Post Office Department dated July 11, 1925 (7 Op. Sol. 
P. O. Dept. 576), held that the employment of a clerk in a 
third-class post office is a matter of private contract between 
the postmaster and the employee, that such clerk is not an 
employee of the Federal Government, and therefore is not 
entitled to immunity from State employment and labor 
laws. I am informed by the present Solicitor of that De- 
partment that a number of other opinions, unpublished, 
reaching similar conclusions respecting clerks of both third- 
and fourth-class post offices have been rendered by his 
predecessors, and that the Department has consistently ad- 
hered to this view in the administration of the laws appli- 

cable to such clerks. 

It may be that in the beginning arguments weil have 
been advanced against the above constructions of the stat- 
utes applicable to special-delivery messengers and to clerks 
in third- and fourth-class post offices. These interpreta- 
tions, however, have been uniformly followed for many 
years, in some instances for more than half a century, by 
the divers departments charged with the administration of 
the statutes and no objection has been voiced by the Con- 
gress. A contemporaneous, uniform, and long-continued 
construction of a statute by the department of the Govern- 
ment charged with its administration, under which rights 
have been determined and adjusted, is not to be disturbed in 
the absence of compelling reasons; /?obertson v. Downing, 
127 U. S. 607; United States v. Philbrick, 120 U. 8. 52; 
United States v. Hill, 120 U. S. 169, 26 Op. A. G. 390; and 
I find no such reasons here. 

It is my opinion, therefore, that under the circumstances 
both questions presented by the Civil Service Commission 
should be answered in the negative. 


Respectfully, 
HOMER CUMMINGS. 
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ELIGIBILITY OF MEMBER OF OFFICERS’ RESERVE CORPS 
TO HOLD CIVIL OFFICE 


See. 1222 KR. 8. does not prohibit appointment of an Army officer on 
the active list to a civil office, but acceptance of such office vacates 
his commission in the Army. 

The section is inapplicable, under circumstances stated, to an officer 
of the Reserve Corps on leave of absence with pay from active 
duty with the Army. 

See. 2, act of July 31, 1894, prohibiting the holding of more than 


one office, is inapplicable where the annual compensation attached 
to each office amounts to less than $2,500. 


Ocroner 26, 1938. 
The PRESIDENT. 

My Dear Mr. Presipent: I have the honor to refer to 
the letter of the United States Civil Service Commission 
dated August 19, 1938, requesting that you obtain my opin- 
10n upon certain questions therein stated. Since they relate 
to an employee in the Department of Agriculture and his 
status as an officer in the Officers’ Reserve Corps, the views 
of the Secretaries of Agriculture and War have been 
secured. 

Irom the documents submitted to me it appears that for 
some time before and until December 26, 1935, Mr. Raymond 
L. Morris, a. second heutenant, Infantry Reserve, Officers’ 
Reserve Corps, was on active duty with the Civilian Conser- 
vation Corps at a camp near Albuquerque, N. Mex.; that 
he was granted leave of absence with pay for the period 
commencing with December 26, 1935, and ending with Jan- 
uary 16, 1936; that on the latter date he was returned to 
inactive status; and that on December 26, 1935, while on 
such leave of absence, he was appointed, without civil service 
classification, a junior agronomist in the Soil Conservation 
Service of the Department of Agriculture, took the oath of 
office and entered upon the duties of that position. Presum- 
ably to avoid any question respecting receipt of more than 
one salary, Mr. Morris refunded the compensation received 
from the Soil Conservation Service for the period from 
December 26, 1935, to January 16, 1936. 

The Civil Service Commission considers that if the ap- 
pointment of Mr. Morris was valid and he legally held the 
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position in the Soil Conservation Service from December 26, 
1985, he acquired a status for classification in the civil serv- 
ice, pursuant to the provisions of the act of April 27, 1935, 
ce. 85, sec. 4 (2), 49 Stat. 163, 164, and section 6 of Civil Serv- 
ice Rule II. The Commission believes, however, that sec- 
tion 1222 of the Revised Statutes rendered the civil and 
military positions heretofore described incompatible, with 
the result that the military status of Mr. Morris prectuded 
civil employment of him in another branch of the Govern- 
ment. The Department of Agriculture feels that the civil 
appointment was legal but that acceptance of it by Mr. 
Morris vacated his commission as a Reserve officer. The 
Judge Advocate General of the Army, on the other hand, 
is of the opinion that an officer in the Officers’ Reserve Corps 
of the Army, under the circumstances of this case, legally 
may be appointed toa civil office under the Government while 
on military leave of absence with pay from active duty with 
the Army. 

The specific questions presented by the Commission are: 

“(1) Whether Mr. Morris was legally appointed to a 
Civilian position while in an active duty status with the 
United States Army; 

“(2) If such appointment could not legally have been 
consummated, whether any adjustment of military service 
may now be effected, such as retroactive termination, prior 
to December 26, 1935, and refund of appropriate salary; and 

“(3) If answer to (2) is in the affirmative, under what 
conditions ?” 

The pertinent statutory provisions are as follows: 

“No officer of the Army on the active list shall hold any 
civil office, whether by election or appointment, and every 
such officer who accepts or exercises the functions of a civil 
office shall thereby cease to be an officer of the Army, and 
his commission shall be thereby vacated.” (R. S. sec 1222; 
U. S. C., title 10, sec. 576.) 

“No person who holds an office the salary or annual com- 
pensation attached to which amounts to the sum of two 
thousand five hundred dollars shall be appointed to or hold 
any other office to which compensation is attached unless 
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specially “ ™“ ™* authorized thereto by law * * *.” 
(Act of July 81, 1894, c. 174, sec. 2, 28 Stat. 162, 205, as 
amended; U.S. C., title 5, sec. 62.) 

Section 1222 of the Revised Statutes does not make Army 
officers ineligible for or preclude appointment of them to 
civil office. In fact, it contemplates that they may accept 
civil appointments and prescribes the consequences: that by 
doing so they cease to be officers of the Army and vacate 
their commissions. It follows, therefore, that the appoint- 
ment of Mr. Morris as junior agronomist was not prohibited 
even if it be assumed that within the meaning of the section 
while on active duty with the Army he was an officer of the 
Army on the active list and that the two offices under con- 
sideration are incompatible. The decisions of the Comp- 
troller of the Treasury to which my attention has been 
called are not to the contrary (24 Comp. Dec. 502; 25 Comp. 
Dec. 666). They merely held that civil employment would 
not be authorized while officers continued to retain their 
commissions in the Army. The officers there involved had 
not accepted civil appointment and the consequences of so 
doing were not considered. 

However, in my opinion section 1222 is not applicable to 
Mr. Morris because his status as a Reserve officer on active 
duty with the Army was quite different from that of an 
officer of the Regular Army on the active list. The distinc- 
tion is evidenced by the various statutes respecting Reserve 
officers and the practice of the War Department over a 
period of many years. 

The Army of the United States consists, among other 
branches, of the Regular Army and the Officers’ Reserve 
Corps (act of June 15, 1933, c. 87, sec. 1, 48 Stat. 153). The 
Officers’ Reserve Corps was created by section 37 of the 
National Defense Act of 1916 for the purpose of providing 
a reserve of officers available for military service when 
needed (act of June 3, 1916, sec. 37, as amended by sec. 3 of 
the act of June 15, 1983, supra, 48 Stat. 154). Appoint- 
ments, which are for a period of 5 years, are made by the 
President alone in grades below that of brigadier general, 
and with the consent of the Senate in the case of general 
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officers (48 Stat. 154). Although Reserve officers are com- 
missioned in the Army of the United States, they are Re- 
serve officers and not officers of the Regular Army (48 Stat. 
154). By virtue of their commissions or active duty with 
the Army they do not embark exclusively on military ca- 
reers, and except during emergencies expressly declared by 
the Congress they may not be employed on active duty for 
more than 15 days in any 1 calendar year without their con- 
sent (sec. 87 (a) of the National Defense Act of 1916, as 
amended by sec. 32 of the act of June 4, 1920, c. 227, 41 
Stat. 759, 776; U.S. C., title 10, sec. 3869). 

While not on active duty members of the Officers’ Reserve 
Corps are not deemed to be officers or employees of the 
United States, or persons holding any office of trust or profit 
or discharging any official function under or in connection 
with any department of the Government (48 Stat. 154, 155, 
supra). Officers and employees of the United States or of 
the District of Columbia who are members of the Officers’ 
Reserve Corps are entitled to leave of absence from their 
duties without loss of pay, time, or efficiency rating on all 
days not exceeding 15 in any 1 calendar year during which 
they are ordered to duty with troops or at field exercises, or 
for instructions, and when relieved are to be restored to the 
positions held when ordered to duty (act of May 12, 1917, 
c. 12, 40 Stat. 40, 72; U. S. C., title 10, sec. 371). 

The statute contemplates that upon completion of their 
military service Reserve officers will be returned to their 
normal pursuits in civil life. Although they have elected 
to perform military service when needed, their vocations are 
in civil life and not in the Army. Unlike officers of the 
Regular Army, Reserve officers may be discharged at any 
time in the discretion of the President (48 Stat. 154, supra). 
Also, unlike officers of the Regular Army, they are not en- 
titled to retirement or retired pay and are eligible for pen- 
sions only for disability incurred in line of duty while in 
active service or while serving with the Army (sec. 47 (b) 
of the National Defense Act of 1916, amended by sec. 34 
of the act of June 4, 1920, c. 227, 41 Stat. 777, 778). Re- 
serve officers are not entitled to military pay and allowances 
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except while on active duty, including duty for training 
purposes, when they receive the pay and allowances of 
officers of the Regular Army (sec. 37 (a), National Defense 
Act of 1916, as amended, supra, act of March 4, 1923, c. 281, 
sec. 1, 42 Stat. 1507; U.S. C., title 10, secs. 361, 366). 

A situation analogous to that now under consideration was 
presented in the case of an officer in the Volunteer Army 
during the war with Spain. The Solicitor General in an 
opinion of June 10, 1898, approved by Attorney General 
Griggs held that section 1222 of the Revised Statutes ap- 
plied only to officers of the Regular Army and not to an 
officer in the Volunteer Army. In the course of his opinion, 
which seems equally applicable to officers of the Officers’ 
Reserve Corps, the Solicitor General observed : 

“When, therefore, section 1222 places a restriction on 
every ‘Army officer on the active list,’ it plainly refers to 
Regular Army officers. An Army officer on the active list is 
one not only actively but permanently engaged in the mili- 
tary service of the Government. Having chosen the Army 
for his career, and being actively engaged therein, the stat- 
ute properly prohibits him from accepting or exercising the 
functions of a civil office. 

“While an officer in the Volunteer Army may be said to 
be actively engaged in the military service, he is not perma- 
nently so engaged. He is called out to meet an emergency, 
and must be discharged when the purpose for which he en- 
tered the service has been accomplished. Unlike the Reg- 
ular Army officer, he has not selected the military service 
for a profession. He has simply responded to a patriotic 
call, and expects, when the war is over, to return to civil 
life. His term of military service is uncertain and contin- 
gent. He may be taken from his civil duties for a few 
months, for a year, for 2 years at the most. The Govern- 
ment does not need nor demand a complete and final sever- 
ance of his relations with civil life. He may be able to 
make arrangements to bridge over his absence, and on his 
return resume his former work. Whether he is to be per- 
mitted to do this, and retain a civil office during a tempo- 


rary absence, is a matter for determination by those to 
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whom he is accountable for the proper discharge of the 
duties of such office.” [22 Op. 88, 90.] 

The Judge Advocate General of the Army in his “second 
endorsement” of October 11, 1938, expressed the view, con- 
curred in by the War Department October 13, 1938, that: 

“The foregoing opinion [22 Op. 88, supra] has been con- 
sidered as authority for the view that section 1222, Revised 
Statutes, applies only to officers of the Regular Army on 
active duty, and has been followed by the War Department 
for many years (JAG 210.4, Sept. 5, 1918; JAG 013.2, Sept. 
80, 1918; JAG 210.4, Nov. 4, 1918).” 

There is no indication that the temporary active duty 
status of Mr. Morris interfered in any way with the holding 
of the civil office or the performance of its duties or that 
his occupaney of the civil office or the exercise of its func- 
tions interfered with his duties as a member of the Officers’ 
Reserve Corps. Under the circumstances I do not think 
that the two positions were incompatible. 

Adverting, in conclusion, to the act of July 31, 1894, 
supra, aS amended, the prohibition therein applies only to 
one who holds an office the salary or annual compensation 
attached to which amounts to the sum of $2,500. The Judge 
Advocate General advises that the military rate of pay to 
which Mr. Morris was entitled on December 26, 1935, while 
on active duty was $125 per month and that the rental and 
subsistence allowances were $40 and $18 per month, respec- 
tively. I have also been advised informally by the Depart- 
ment of Agriculture that during the period from December 
26, 1935, to January 16, 1936, the annual compensation of 
Mr. Morris as junior agronomist amounted to $2,000. Since 
the salary or annual compensation attached to each office 
was less than $2,500, Mr. Morris was not rendered ineligible 
either for appointment to the position of junior agronomist 
or to hold the office in the Officers’ Reserve Corps. 

For the reasons indicated, your first question is. answered 
in the affirmative and it is, therefore, unnecessary to answer 
the other two. 

Respectfully, 
HOMER CUMMINGS. 
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LIGHTHOUSE RETIREMENT ACT—ELIGIBILITY OF WILLIAM 
CODY, SR. 


The words “continuously employed in district offices or shops,” in 
the Lighthouse Retirement Act, contemplate employment in such 
offices or shops during entire service. 

An employee 65 years old with 3 years’ service on vessels followed 
by 38 years in a district office or shop is eligible for retirément. 

A uniform administrative construction prevailing for 20 years and 
apparently acquiesced in by the Congress is not to be disregarded 
without the most cogent and persuasive reasons. 


NovEMBER 3, 1938. 
The Secretary or CoMMERCE. 

My Dear Mr. Secretary: Reference is made to the let- 
ters of August 26, 1938, and October 19, 1938, signed by 
the Assistant Secretary of Commerce, the former request- 
ing my opinion whether Mr. William Cody, Sr., an em- 
ployee of the Lighthouse Bureau, is eligible for retire- 
ment pursuant to the provisions of section 6 of the act of 
June 20, 1918, referred to as the Lighthouse Retirement 
Act (40 Stat. 607, 608), as amended by the act of May 
22, 1926, c. 871, sec. 7, 44 Stat. 626 (U.S. C., title 33, sec. 
763, (63 (a)), and the latter submitting additional informa- 
tion 1n response to my request. 

At the outset, it is to be observed that if Mr. Cody is 
eligible for retirement under the lighthouse statute, then 
the General Retirement Act, by its express terms, would be 
inapplicable to him (act of May 22, 1920, as amended by 
the act of May 29, 1930, c. 349, sec. 3 (g), 46 Stat. 471; 
U. S. C., title 5, sec. 693 (g)). The Civil Service Com- 
mission has informed me that certain amounts heretofore 
deducted from Mr. Cody’s salary and placed to his credit 
in the civil service retirement and disability fund will be | 
refunded to him, if it be determined that he comes within 
the provisions of the Lighthouse Retirement Act. 

The pertinent provisions of the Lighthouse Retirement 
Act read as follows: 

“Sec. 6. That hereafter all officers and employees en- 
gaged in the field service or on vessels of the Lighthouse 
Service, except Pan continuously employed in district 
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offices. or shops, who shall have reached the age of sixty- 
five years, after having been thirty years in the active 
service of the Government, may at their option be retired 
from further performance of duty; and all such officers and 
employees who shall have reached the age of seventy years 
shall be compulsorily retired from further performance 
of duty * * *,.” [Italics supplied. ] 

The act of November 4, 1918, provides: 

“* * * that the retirement provisions and pay shall not 
apply to persons in the field service of the Lighthouse 
Service whose duties do not require substantially all their 
time.” (40 Stat. 1036; U.S. C., title 33, sec. 763.) 

It appears from the documents submitted to me that 
Mr. Cody has been employed for approximately 41 years 
in full-time positions in the Lighthouse Service. From 
October 1897 to August 1900 he was engaged as a fireman 
on lighthouse vessels, and from 1900 to the present time 
he has been employed at the Staten Island Lighthouse De- 
pot, New York, N. Y. Having reached the age of 65, Mr. 
Cody has now applied to the Department for retirement 
under the provisions of the Lighthouse Retirement Act. 

To become eligible for retirement under that statute a 
person must have been engaged for the required time on 
“vessels” of the Lighthouse Service or in the “field service” 
or both. The term “field service” includes unenumerated 
positions, “district offices” and “shops.” Persons “‘continu- 
ously employed in district offices or shops” are excluded 
from the retirement benefits. The position at the depot 
held by Mr. Cody since 1900 has been classified by the 
Bureau as falling within the term “district offices or shops” 
and the question thus is presented (1) whether the words 
“continuously employed in district offices or shops” were 
intended to exclude from retirement persons regularly em- 
ployed in such positions at the time of reaching the age 
of retirement or so employed during some period of their 
service in the field or (2) whether the words were intended 
to apply to the total length of active service on vessels or 
in the field service prescribed for retirement. 
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Adoption of the first construction, your Acting Solicitor 
points out, “would mean that an employee occupying a 
hazardous position in the field service or on a Lighthouse 
Service vessel over a long period of years, would lose the 
benefit of the Retirement Act by being transferred to an 
office or shop. for a short period of time immediately prior 
to h's reaching retirement age.” 

On the other hand, if the words “continuously employed” 
apply to the total length of service on vessels or in the field, 
service for a part of such time in district offices or shops 
would not bar an employee from the retirement benefits. 
Obviously, this construction would render eligible for re- 
tirement persons who may have been employed for a long 
period of time in district offices or shops and for only a 
short time in other positions in the field service or on 
vessels. 

During 41 years of active service Mr. Cody was em- 
ployed for approximately 3 years on vessels and for the 
remaining period in a district office or shop. The Acting 
Solicitor is of the opinion that since Mr. Cody was not 
continuously employed in a district office or shop he is 
eligible for retirement. He states that the words “continu- 
ously employed” appearing in section 6 “have been repeat- 
edly construed by this office to apply only to those persons 
employed in district offices or shops for the entire period 
of their field service, and do not cover employees who have 
served only a part of their time in such offices and shops 
and a part thereof in nonexcepted field positions, or on 
vessels of the Lighthouse Service.” In all such cases, the 
Assistant Secretary advises, the Bureau has followed the 
rulings of the Solicitor. 

A similar conclusion appears to have been reached by 
the Committee on Commerce in the Senate and the Com- 
mittee on Interstate and Foreign Commerce in the House. 
The committees rendered similar reports recommending 
passage of the bill (subsequently enacted, approved May 
22, 1926, 44 Stat. 626) to amend section 6 to apply to the 
Commissioner of Lighthouses, the Deputy Commissioner 
of Lighthouses, the Chief Constructing Engineer and the 
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Superintendent of Naval Construction of the Lighthouse 
Service. The reports read in part as follows: 

“By section 6 of the act of June 20, 1918 (40 Stat. 608), 
Congress provided a retirement system for ‘all officers and 
employees engaged in the field service or on vessels of the 
Lighthouse Service.’ Retirement for these lighthouse em- 
ployees was provided on account of the hazardous and re- 
sponsible character of their work, both to increase the 
efficiency of the service and to do justice to the personnel. 
It is based on the same general grounds that retirement on 
a somewhat similar system is provided for the Coast Guard, 
the Coast and Geodetic Survey, the Public Health Service, 
the-Army, and the Navy. 

“* * * All of the services named have retirement for 
their chief officers, though the duties of the chief officers 
of the Lighthouse Service require them to spend as much 
of their time in the field as is required of similar officers 
in the other services named. The duties of the four offi- 
cers in question are comparable in this respect to those 
of district superintendents of lighthouses who are within 
the Lighthouse Service Retirement Act. These district 
superintendents each have an office headquarters where 
they are engaged part of the time in the administration 
of the district, part of their tume being spent in super- 
vision and inspection of field work.” (S. Rep. No. 715, 
April 29, 1926, and H. Rep. No. 742, March 31, 1926, 69th 
Cong., 1st sess.) [Italics supplied. | 

The uniform administrative construction, prevailing for 
20 years and apparently acquiesced in by the Congress, is 
not to be disregarded without the most cogent and per- 
suasive reasons. Robertson v. Downing, 127 U. 8., 607, 
613; 39 Op. A. G. 194, 196. I find no such reasons here and 
cannot say that the statute has been erroneously interpreted 
by the Bureau. 

It is my opinion, therefore, that Mr. William Cody, Sr., 
is eligible for retirement under the provisions of the Light- 
house Retirement Act, as amended. 

Respectfully, 
THURMAN ARNOLD, 
Acting Attorney General. 
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CONTRACTS FOR NEW-DESIGN AIRCRAFT 


In a competition for new-design aircraft held under sec. 10 of the 
act of July 2, 1926, three winners may be designated, and each 
of them may be awarded a contract for part of the aircraft 
indicated in the advertisement. 

NovEMBER 17, 1938. 

‘The SECRETARY OF WAR. | 


My Dear Mr. Secretary: Reference is made to your let- ” 
ter of November 10, 1938, in which you request my views 
concerning the legality of certain procedure contemplated to 
be followed in your Department in the procurement of new- 
design military airplanes in quantity. 

After stating in general terms the present procedure, 
which includes advertisement for designs, testing, and eval- 
uation of such as are submitted, and awarding to them of 
figures of merit you state in part: 

“While * * ™* award is usually made for the manu- 
facture in quantity of the airplane receiving the highest 
figure of merit, it frequently happens that one or more 
of the other sample airplanes submitted in the competition, 
but which did not receive the highest figure of merit, possess 
characteristics which, with minor modifications, are regarded 
as meeting the requirements of the Air Corps. The War 
Department is experiencing much difficulty and delay under 
the present method in obtaining the number of airplanes 
required for current needs of the Air Corps, and is of the 
opinion that, in case of emergency, the Department will be 
unable under this method to obtain the number of aircraft 
necessary for the national defense in the brief period of time 
that will be available. The War Department therefore re- 
gards it imperative that means be found * * * whereby 
the procurement of large numbers of military aircraft can 
be accelerated and orders placed with more than one manu- 
facturer, thus affording a larger number of sources of supply 
for this commodity. 

“To meet this situation, I deem it desirable to invite your 
attention to the terms of paragraphs (c) and (s) of section 
- 10 of the act of July 2, 1926, * * * and to request your 
views concerning the legality, in following the method of 
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design competition outlined above, of placing production 
orders, when in the public interest, with the bidders whose 
airplanes receive the second and third, as well as the first, 
highest figure of merit. Such action, if it can legally be 
done, will not only greatly assist the Army in obtaining the 
large number of airplanes required at present and those 
required in an emergency, but will permit orders to be 
placed with a larger number of aircraft manufacturers and 
thus enable the Government to take full advantage of the 
facilities these manufacturers now possess for aircraft 
development and manufacture.” 

Section 10 of the act of July 2, 1926, 44 Stat. 780, et seq., 
sets forth the steps to be taken prior to procurement by the 
Secretary of War and the Secretary of the Navy of new- 
design aircraft. In general, paragraphs (a) and (b) of 
that section provide for advertisement in a specified manner 
inviting the submission in competition of aircraft designs, 
appraisal of such as are submitted, award thereto of figures 
of merit, and announcement by the Secretary of the winner 
or winners; and paragraph (e) requires competitors to sub- 
mit with their designs a graduated scale of prices for which 
they are willing to construct any one or all of the aircraft 
for which designs are submitted, specifying that such prices 
shall not be exceeded in awarding contracts. 

Paragraphs (c) and (s), to which you refer in your letter, 
read in pertinent part: 

“(c) * * * the said Secretary is authorized to con- 
tract w:th the winner or winners in such competition on such 
terms and conditions as he may deem most advantageous 
to the Government for furnishing or constructing all of 
each of the items, or all of any one or more of the several 
items of the aircraft, or parts, or accessories indicated in 
the advertisement, as the said Secretary shall find that in 
his judgment a winner is, or can within a reasonable time 
become, able and equipped to furnish or construct satisfac- 
torily all or part, provided said Secretary and the winner 
shall be able to agree on a reasonable price. * * *” 
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“(s) The terms ‘winner’ or ‘winners’ as used in this sec- 
tion shall be construed to include not more than three com- 
petitors having the highest figures of merit in any one 
competition.” | 

The statute does not require the Secretary to determine 
and announce a single winner but expressly provides that he 
may determine and announce as many as three winners in 
any one competition, and paragraph (c) authorizes the Sec- 
retary to contract with the winner or winners. In opinions 
to you dated, respectively, January 12, 1985 (88 Op. 164), 
and April 9, 1937 (39 Op. 23), I held that where the re- 
quirements of paragraphs (a), (b), and (e) are fully com- 
plied with you are authorized to contract with a winner of 
a competition on such terms and conditions as you may 
deem most advantageous to the Government for all or any 
one or more of the aircraft indicated in the advertisement, 
provided you and the winner are able to agree upon a 
reasonable price which does not exceed the price submitted 
with the design. It follows that where three winners are 
designated you likewise may contract with each of them for 
such number of the airplanes advertised for as in your opin- 
ion is most advantageous to the Government. 

Respectfully, 
HOMER CUMMINGS. 


VALIDITY OF A PROPOSED BOND ISSUE OF PUERTO RICO 


Proposed bond issue of Puerto Rico (dated Dec. 1, 1938; face value 
$2,625,000) for retiring bonds issued in connection with the Isabella 
Irrigation System, is authorized under the statutes considered and 


the bonds, when issued, will constitute valid obligations of the 
People of™Puerto Rico. 


NoveMeeER 30. 1938. 
The SrecrRETARY OF THE INTERIOR. 
My Dear Mr. Secretary: Reference is made to your let- 
ters of November 15 and November 29 concerning a pro- 


posed issue of refunding bonds of the Government of Puerto 
Rico of the face value of $2,625,000, the proceeds from which 
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are to be used in the redemption of bonds previously issued 
for the construction of the Isabella Irrigation System in the 
amount of $2,500,000 and which are redeemable at the op- 
tion of the People of Puerto Rico on or after January 1, 
1939, at 5 percent above par. You state that these latter 
bonds have already been called for redemption. 

This is another refunding operation, purposed to take 
advantage of lower interest rates now prevailing, under 
the same general statutory authority as the bond issue con- 
sidered in my opinion of September 25, 1935 (38 Op. 286). 
The validity of all the bonds now to be redeemed has hereto- 
fore been upheld in opinions which set forth the authority 
for their issuance and the provision for their optional re- 
demption on January 1, 1939 (34 Op. A. G. 37, 331, 569; 
35 zd. 200, 382). There appears to be no occasion for 
further consideration herein of the several pertinent acts of 
the Congress and of the Legislature of Puerto Rico except 
as indicated below. 

Section 2 of the act of the legislature of July 16, 1935 
(Laws 1935, p. 148), authorizing the issuance of refunding 
bonds, was amended by the act of May 13, 1986 (Laws 1936, 
p. 484), “to read as follows”—with changes as indicated by 
the figures in brackets and the explanatory notes following 
the quotation. 

“The Treasurer is hereby empowered, with the approval 
of the Government [1] of Puerto Rico, to consolidate and 
convert any or all bond issues of the People of Puerto Rico 
by issuing refunding bonds on such terms and conditions as 
the Treasurer of Puerto Rico may, from time to time, deem 
most convenient and advantageous to the interests of the 
People of Puerto Rico; and to determine the form, date, [2] 
and denomination [3] of any new issue issued under this 
Act, fixing the rate of interest and the payment thereof, 
the amount of the issues, the date of maturity, the form and 
time of amortization, the conditions of sale, the right [4] 
and conditions in regard to the redemption of the bonds, 
the amount of premiums thereon, if any, and any other pro- 
visions, conditions, or requirements that he may consider 
necessary or convenient for carrying out most advan- 
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tageously any consolidation or conversion under this Act. 
The Treasurer of Puerto Rico is likewise hereby authorized 
and empowered to pay, and he is directed to pay, additional 
interest and expenses of said bonds out of any available 
funds in the insular treasury not previously appropriated 
for other purposes. The preceding provisions relative to 
the payment of the additional interest and the expenses 
of said bonds shall have the character of a continuous ap- 
propriation and shall constitute sufficient authority so that 
the Treasurer of Puerto Rico may make said payments 
without its being necessary for new appropriations to be 
made for that purpose. Said payments, however, shall be 
made on warrants issued by the Treasurer of Puerto Rico, 
signed by the auditor, and countersigned by the Governor 
of Puerto Rico, in accordance with the general provisions 
of law in regard to the disbursement of public funds: Pro- 
vided, That the good faith of the People of Puerto Rico is 
hereby irrevocably pledged for the payment of the principal 
of, and the interest on, said refunding bonds, [5] which shall 
be, and have the nature of, general obligations of the Insu- 
lar Government of Puerto Rico and shall be paid from any 
available funds in the treasury, with the additional guar- 
anty of the resources and taxes necessary for the payment 
of the interest on, and the amortization of, the bonds that are 
consolidated or converted, for which purpose there shall be 
created for each operation of consolidation or conversion 
of bonds a fund for the amortization of refunding bonds, 
in which shall be deposited (a) the balances of every fund 
for the amortization of the insular or municipal bonds the 
object of consolidation and conversion, on the date on 
which the fund for the amortization of the refunding bonds 
becomes effective; (6) the amount of such appropriations 
as the insular government may vote for the payment of 
the bonds the object of consolidation and conversion, 
whether with special funds or with the general funds of 
the treasury; (c) the proceeds of such appropriations from 
special or regular funds as may be voted by the municipal- 
ities; (d@) the proceeds from the special additional taxes, 
whether insular or municipal, levied for the payment of the 
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bonds the object of consolidation and conversion; (¢) any 
other sums that the insular or municipal governments may 
vote to meet the needs of the amortization funds, and (f) 
such funds as the insular government may receive in Pay- 
ment for the principal of the refunding-bond issues.’ 

[1] “Governor” in 1935 act. 

[2] “Dates” in 1985 act. 

[3] “Denominations” in 1935 act. 

[4] “Rights” in 1935 act. 

[5] All matter appearing hereafter added by the 1935 
amendment. 

The use of the word “Government” (“Gobierno” in the 
Spanish text), instead of “Governor” (“Gobernador” as 
used elsewhere in the Spanish text), appears to have been 
an inadvertence. Your Solicitor points out that, in any 
event, “Gobierno” means executive power as well as govern- 
ment, citing Appleton’s New Spanish Dictionary and Mc- 
Laughlin’s New Pronouncing Dictionary of the Spanish and 
English Languages. It is certainly true that to construe. 
the word as contemplating approval of the “Government” 
through further statutory enactment would deprive the sec- 
tion of all practical effect, in violation of the rules of con- 
struction applicable in such circumstances. I concur in the 
conclusion of your Solicitor that the word “Government” 
in the place indicated must be read as “Governor,” as 1n the 
original section. 

The treasurer, with the approval of the Governor, has 
determined that the bonds shall be in coupon form in the 
denomination of $1,000 each, exchangeable for registered 
bonds of like denomination, to be dated December 1, 1938, 
with interest payable January 1, 1939, and thereafter on 
January 1 and July 1 of each year, and to mature in series 
on January 1 of the years 1940 to 1949, inclusive. The rate 
of interest has not been fixed but, as you point out, the 
advertising will invite each bidder “to name a coupon rate 
not to exceed 3 percent per annum, which will permit him 
to submit a ‘bid of at least par for the bonds, said rate 
however to be stated as a multiple of one-quarter of 1 
percent.” | 
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The documents submitted by you indicate that the pres- 
ent indebtedness of the Government.of Puerto Rico is within 
the maximum amount permitted by law, and the temporary 
increase by reason of the contemplated issue for refunding 
purposes is expressly authorized by the act of Congress 
of August 3, 1935, c. 435, 49 Stat. 516. 

I find that all of the statutory requirements have been 
complied with and that the form of bond submitted is in 
compliance with the law and the determinations of the 
treasurer, approved by the Governor. It properly recites 
that “under the provisions of section 3 of the act of Con- 
gress, approved March 2, 1917, as amended by the act of 
March 4, 1927, this bond 1s exempt from taxation by the 
Government of the United States, or by the Government of 
Puerto Rico or of any political or municipal subdivision 
thereof, or by any State, Territory, or possession, or by 
any county, municipality, or other municipal subdivision 
of any State, Territory, or possession of the United States, 
or by the District of Columbia.” 

It is therefore my opinion that the bonds when issued 
in the amount and form proposed will constitute valid and 
binding obligations of the People of Puerto Rico. 

Respectfully, 
HOMER CUMMINGS. 





TRADE AGREEMENT WITH CANADA 


The provisions of the trade agreement with Canada of Nov. 17, 1938, 
relating to customs duties will be applied provisionally effective 
Jan. 1, 1939, and the provisions of the agreement of Nov. 15, 1935, 
relating to such duties will become inoperative as of that time. 

The provisions of the 1935 agreement and sec. 811 of the Revenue Act 
of 1936 relating to import quotas, etc., will become inoperative when 
the 1988 agreement becomes effective definitively. 


Decemser 16, 1938. 
The PresipEnt. 
My Dear Mr. Presipent: I have your letter of December 
9 with reference to the new trade agreement with Canada 
and the following conclusion stated in my opinion to you 
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of August 12 concerning the contemplated inclusion in the 
agreement of a provision respecting importation of red 
cedar shingles: “If such a provision should be inserted and 
the agreement become effective it would, in my opinion, 
tpso facto supersede the limitation imposed under the reser- 
vation contained in the present agreement.” 

The new trade agreement provides (article XVIII) that 
“it shall enter definitively into force on the day: of the ex- 
change of the instrument of ratification and a copy of the 
proclamation, which shall take place at Ottawa, as soon as 
possible”—contemplating, as indicated in your letter, par- 
liamentary action in Canada. It further states that certain 
articles “shall be applied provisionally on and after Janu- 
ary 1, 1939,” and that as of such time certain articles of the 
old agreement (49 Stat. pt. 2, p. 3960) “shall be inopera- 
tive’—including article IV, which provided that importa- 
tions from Canada should be “exempt from ordinary 
customs duties in excess of those set forth” in schedule II, 
attached to the agreement. Other articles of the old agree- 
ment are to terminate and become inoperative only “upon 
the definitive coming into force of the present agreement”— 
including old article VII, which provided that importations 
from Canada should be exempt from “prohibitions, import 
or customs quotas, import licenses, or any other form of 
quantitative regulation” other than those enumerated in 
schedule IT. 

The new agreement contains no express reference to or 
cancellation of schedule II of the old agreement. Appar- 
ently the necessary and reasonable inference is that the 
provisions of schedule II relating to customs duties dealt 
with in article IV become inoperative when that article 
becomes inoperative on January 1, 1939, and that the pro- 
visions of the schedule relating to quotas, etc., dealt with in 
article VII become inoperative when that article becomes 
inoperative, upon the definitive coming into force of the 
new agreement—at which later time section 811 of the 
Revenue Act of 1936 (c. 690, 49 Stat. 1648, 1746) by its own 
terms becomes inoperative. 
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For the foregoing reasons I advise that you issue after 
January 1, 1939, the usual order fixing the quota of red 
cedar shingles for the current half calendar year as pro- 
vided in section 811 of the Revenue Act of 1936. 

Answering your further inquiry, not only do I perceive 
no objection, but I deem it advisable, that you include in 
such order, as suggested in your letter, a statement to the 
effect that upon the termination in whole of the trade agree- 
ment entered into with Canada under date of November 15, 
1935 (in accordance with the provisions of article XVIII 
of the trade agreement with Canada signed on November 
17, 1988), the said Executive order shall cease to have force 
and effect. 

Respectfully, 


HOMER CUMMINGS. 


IMMIGRATION LAWS—MORAL TURPITUDE—POLITICAL OF- 
FENSE—ABNORMAL CONDITIONS IN FOREIGN JURISDIC- 
TION 


Whether a crime committed in a foreign jurisdiction involves moral 
turpitude under the immigration laws is to be determined accord- 
ing to its inherent nature by United States standards. 

Ordinarily a foreign record of conviction is conclusive on facts and 
the quality of an alien’s conduct; but in case of offenses “purely 
political” motive may be considered. 

Wilful false swearing to a material matter ordinarily is an offense 
involving moral turpitude. 

Whether conviction by a German court of a German citizen of Jewish 
extraction on a charge of making a false affidavit concerning his 
property involves moral turpitude requires consideration of ab- 
normal conditions in Germany. 


Held, under the circumstances the State Department would be war- 
ranted in granting the alien an immigration visa. 


DrcemMseEr 31, 1938. 
The Secretary OF STATE. 

My Dear Mr. Secretary: Reference is made to the letter 
of December 2, 1938, from the Acting Secretary of State 
requesting my opinion upon the following question: 

“Does the offense of knowingly making a false statement 
in an affirmation before an official, which is punishable under 
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article 156 of the German Criminal Code, involve moral 
turpitude, within the meaning of the provision of section 3 
of the Immigration Act of February 5, 1917, when the 
record of the conviction shows that the false statement 
related to a material matter?” 

The Acting Secretary states that this problem has arisen 
in the case of one A. R., a German citizen, who desires to 
obtain an immigration visa for use in coming to this coun- 
try to reside, and who was convicted under the above- 
mentioned statutory provision by the Court of Assizes at 
the District Court, Fuerth, Bavaria, February 2, 1938, of 
making falsely a statement required by German law con- 
cerning his property, the United States consul having 
concluded, apparently tentatively, that the offense of which 
he was convicted involves moral turpitude. | 

Section 3 of the Immigration Act of 1917 (39 Stat. 874, 
875, 877; U.S. C., title 8, sec. 136 (e)), provides in part: 

“That the following classes of aliens shall be excluded 
from admission into the United States: * * * persons 
who ‘have been convicted of or admit having committed a 
felony or other crime or misdemeanor involving moral 
turpitude; * * *. Provided, That nothing in this act 
shall exclude, if otherwise admissible, persons convicted, or 
who admit the commission, or who teach or advocate the 
commission, of an offense purely political.” 

Section 2 (f) of the Immigration Act of 1924 (48 Stat. 
153, 154; U.S. C., title 8, sec. 202 (f)), reads in part: 

“No immigration visa shall be issued to an immigrant if 
it appears to the consular officer, from statements in the 
application, or in the papers submitted therewith, that the 
immigrant is inadmissible to the United States under the 
immigration laws * * * nor shall such immigration 
visa be issued if the consular officer knows or has reason to 
believe that the immigrant is inadmissible to the United 
States under the immigration laws.” 

Section 23 of the 1924 act (48 Stat. 165; U.S. C., title 8, 
sec. 221) provides that: 

‘“‘Whenever any alien attempts to enter the United States 
the burden of proof shall be upon such alien to establish 
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that he is not subject to exclusion under any provision of the 
immigration laws; * * *.” 

The pertinent provisions of the German Law on Control 
of Foreign Exchange and of the German Criminal Code, as 
disclosed in the translation accompanying your letter, are 
as follows: 


“GERMAN LAW ON CONTROL OF FOREIGN EXCHANGE OF 
Frpruary 4, 1935 


“ARTICLE 34 


“(1) The Minister of Finance of the Reich, the Reich 
Office for Foreign Exchange Control, the State Finance 
Offices and the Reichsbank may demand information from 
anyone referring to transactions or dealings which, under 
this law or an executive order, are prohibited or subjected 
to restrictions. In this connection the presentation of the 
books and other documents may be required. 

“(2) The Minister of Finance of the Reich, the Reich 
Office for Foreign Exchange Control and the State Finance 
Offices may require that the correctness of information under 
paragraph I be confirmed to them under oath, and the 
Board of the Reichsbank may require that such confirmation 
be given it and the banking institutions of the Reich. 

“(3) The order regarding the duty of giving information 
of July 13, 1923 (Reichsgesetzbl. I, page 723), is unaffected.” 


“ARTICLE 43 


“(1) Any person shall be punished by a fine who pur- 
posely or negligently: * * * 

“5. Does not submit the information demanded by the Reich 
Minister of Finance, the Reich Office for Foreign Exchange 
Control, a State Finance Office or the Reichsbank, does not 
supply it within the period of time fixed, or supplies it in- 
completely or incorrectly, or who does not present the books 
or other documents, does not present them in the period of 
time fixed, or does not present all of them; * * *” 

58089™—42—vol. 39 —16 
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“Art, 1538. Any person who knowingly swears falsely an 
oath tendered, referred, or administered to him, shall be 
punished by penal servitude for not more than ten years. 
The same penalty applies to any person who as a party 
knowingly confirms a false statement by an oath.” 

“Arr. 156. Any person who knowingly makes a false af- 
firmation before an official competent to take a solemn 
affirmation or knowingly gives false testimony, invoking 
such an affirmation, shall be punished by imprisonment for 
from one month to three years.” 

“Art. 73. If one and the same act violates several criminal 
laws, only that law shall be applied which carries the se- 
verest penalty, and in case of different types of penalty, only 
that law which carries the severest type of penalty.” 

It appears from the translation of the judgment fur- 
nished by the Acting Secretary that the alien was sentenced 
by the court to 1 year and 2 months’ imprisonment (with 
credit for 3 weeks of detention) for conviction of “continued 
transgression of the foreign exchange law according to 
paragraphs 34, 48, No. 5 of the foreign exchange law in 
connection with the simultaneous misdemeanor of rendering 
a false affidavit” under paragraph 156 of the Criminal 
Code. It further appears from such translation that the 
alien, shown by the judgment to be of Jewish extraction, 
was engaged with his mother in the wholesale ironware 
business; that on December 31, 1936, their interests in the 
business as shown by balance sheet were respectively 
38,217.17 and 105,061.58 Reichsmarks; that since May or 
June 1937, he had the intention of emigrating from Ger- 
many, and withdrew a total of 30,000 RM. from the busi- 
ness, which he kept in cash, first at his place of business, 
later in his residence; that in October 1937, in order to ob- 
tain the necessary certificate for emigration, he filled out 
two separate questionnaires given him by the foreign ex- 
change office, one for himself and one for his mother, in 
each of which he put down as the amount of cash on hand 
the statement “about RM. 1,500”; that certain property 
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standing in his mother’s name, for which sale negotiations 
were pending, was entered on his mother’s affidavit at the 
“Last unitary value”; that he delivered his list to the author- 
ities, together with an affidavit as to the complete and true 
statement of the various amounts of property possessed of 
by himself, his wife, and minor children; that the declara- 
tion of his mother was also delivered to the foreign exchange 
office with an affidavit signed by her; that the alien’s mother 
was “irrefutably lacking every vestige of survey of the 
financial and business situation” and that “the accused alone 
is responsible for the contents of [her] declaration of 
fortune.” 

According to the translation the court stated that the 
alien “had to stand fully convicted” of retaining 30,000 
Reichsmarks, “with the intention to take this ready cash 
abroad, either in its full equivalent or converted into other 
easily hidden values, without the control of the foreign 
exchange office and thereby avoiding the investment in 
restricted Reichsmark”; and that: . 

“The accused is therefore convicted of having rendered 
incomplete or incorrect informations to a foreign exchange 
office as to means of payment which were demanded of him 
by the foreign exchange office, in uniform pursuance of 
such intention, and by the same action to have rendered 
knowingly a false affidavit before an authority competent 
for receiving such assurance.” 

In regard to the sentence the court observed: 

“The punishment had to be proclaimed on the strength of 
par. 73 of the Criminal Code as per par. 156 of the Criminal 
Code since such prescribes imprisonment and thereby the 
heavy penalty in contrast to the foreign exchange law, since 
par. 43 of the foreign exchange law only provides for 
monetary punishment. 

“In meting out the measure of punishment there had to 
be considered at the expense of the accused the considerable 
public interest prevailing regards truthful informations 
especially in the case of Jewish emigrants, since it must 
be avoided that nonregistered capital is taken abroad and 
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working there in Jewish hands against the German political 
economy and the German nation.” 

The question does not seem to have been presented to the 
Supreme Court, but the memorandum of your Legal Adviser 
accompanying your letter correctly observes that the opin- 
ions of the inferior Federal courts and the Attorneys Gen- 
eral in the divers cases submitted to them for decision have 
held for many years that the record of a foreign court show- 
ing conviction is to be taken as conclusive evidence of con-— 
viction of the crime disclosed by it, and that neither courts 
nor immigration officers may go outside such record to de- 
termine facts or whether in the particular instance the 
alien’s conduct was immoral. United States v. Uhl, 203 
Fed. 152, 210 Fed. 860; United States v. Day, 16 F. (2d) 
328; United States v. Karnuth, 30 F. (2d) 825; United 
States v. Corsi, 63 F. (2d) 757; The Washington, 19 Fed. 
Supp. 719; 37 Op. A. G. 293; 39 Op. A. G. 95. The ques- 
tion whether the crime involved moral turpitude, however, 
is to be determined according to its inherent nature and 
the standards prevailing in the United States generally— 
not by those of the foreign country in which the crime was 
committed and the conviction occurred. United States v. 
Uhl; United States v. Karnuth; United States v. Corsi; The 
Washington, 39 Op. A. G. 95, supra; United States v. Day, 
51 F. (2d) 1022; Mercer v. Lence, 96 F. (2d) 122; 88 Op. 
A. G. 128. It has been held that when, by its definition, the 
crime does not necessarily involve moral turpitude, the 
alien cannot be deported because in the particular instance 
his conduct was immoral; and, conversely, that when it 
does, no evidence is competent that he was in fact blameless, 
United States v. Day, supra, p. 1023, and cases there cited. 

It should be noted, however, that each of the opinions to 
which reference has been made above was rendered on the 
particular facts and circumstances presented, and that there 
was involved no question of conditions other than normal 
obtaining in the foreign country where the crime was com- 
mitted and the conviction had. 

While moral turpitude is a vague term, there is general 
agreement that it contemplates an act of baseness, vileness, 
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or depravity in the private and social duties which a man 
owes to his fellow men or to society in general—anything 
done contrary to justice, honesty, modesty, or good morals. 
United States v. Uhl, 203 Fed. 152, 154; Coykendall v. 
Skrmetta, 22 F. (2d) 120; United States v. Karnuth, supra; 
Tillinghast v. Edmead, 31 F. (2d) 81; Hutto v. Atlantie Life 
Ins. Co., 58 F. (2d) 69; 37 Op. A. G. 293; In re O'Connell, 
184 Cal. 584, 587; Drazen v. New Haven Taxicab Co., 95 
Conn. 500, 506; Hughey v. Bradrick, 39 Ohio App. 486. It 
has been observed that “its meaning depends to some extent 
upon the public morals,” United States v. Uhl, supra, p. 154, 
and that “standards of morals change with the changing 
conditions of civilization,” Wutto v. Atlantic Life Ins, Co., 
supra, p. 71. The Court of Appeals for the District of 
Columbia said in Rudolph v. United States, 6 F. (2d) 487: 
“Many things which were not considered criminal in the 
past have, with the advancement of civilization, been de- 
clared such by statute; and the commission of the offense, 
if it involves the violation of a rule of public policy and 
morals, is such an act as may involve moral turpitude.” 
Conversely, it seems as plain that many things which may 
have been deemed criminal in the past may be so viewed no 
longer; and I think it as clear that in determining whether 
or not moral turpitude necessarily is involved, it is proper 
to look to any conditions other than normal obtaining in 
a foreign jurisdiction at the time of commission therein of 
the crime and conviction by a foreign tribunal. 

Judged by the standards prevailing in the United States, 
the inferior courts have considered technical perjury as in- 
volving moral turpitude. L'a Parte Chin Chan On, 32 F. 
(2d) 828; Masaichi Ono v. Carr, 56 F. (Qd) 772; UOnated 
States ex rel. Karpay v. Uhl, 70 F. (2d) 792; United States 
ex rel. Carella v. Karnuth, 2 F. Supp. 998. Perjury at com- 
mon law is defined as “the wilful giving under oath, in a 
judicial proceeding or course of justice, of false testimony 
material to the issue or point of inquiry.” Bishop Criminal 
Law, 9th ed., sec. 1015. See also 48 C. J. 820; 21 R. C. L. 
254. 7 
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Perjury has been extended by Federal statute and by 
statutes in many States to include false swearing not con- 
nected with judicial proceedings. Criminal Code, sec. 125; 
U.S. C., title 18, sec. 281; State v. Smith, 63 Vt. 201; Clark 
and Marshall, Law of Crimes, 2d ed., p. 658; 21 R. C. L. 
955-256; 48 C. J. 820-821. In some jurisdictions it appears 
that perjury or false swearing even may be premised upon 
false swearing to a matter not material to the issue or point 
of inquiry. State v. Byrd, 28 S. C. 18; State v. Miller, 26 
R. I. 282; Milstead v. Commonwealth, 21 Ky. Law Rep. 358. 

The Federal statute, however, includes “declarations” and 
“certificates,” but to constitute a violation the false testi- 
mony or statement must be of a material matter. Under 
this statute conviction was sustained for false swearing in 
a land contest before a local land office. Caha v. United 
States, 152 U. S. 211. An indictment for perjury was up- 
held upon a false sworn statement in a homestead applica- 
tion, United States v. Smull, 236 U. S. 405; and for making 
a false statement under oath to the Civil Service Commis- 
sion, United States v. Crandol, 233 Fed. 331. A conviction 
of perjury was affirmed for making a false statement under 
oath to the United States selective service draft board. 
Hardwick v. United States, 257 Fed. 505. See also Untted 
States v. Morehead, 243 U.S. 607, 610. 

Crimes constituting fraud seem to be looked upon as in- 
volving moral turpitude within the meaning of the immi- 
gration statute. United States v. Reimer, 79 F. (2d) 518, 
514; Ponzi v. Ward, 7 F. Supp. 736, 738; and a false state- 
ment under oath to immigration officials has been held to 
involve moral turpitude. Kaneda v. United States, 278 Fed. 
694; United States v. Smith, 62 F. (2d) 808, certiorari de- 
nied, 289 U. S. 422. Among other offenses held to involve 
moral turpitude under the immigration statute are: Con- 
cealing assets by a bankrupt, United States v. Burmaster, 
94 F. (2d) 57; issuing a check with intent to defraud, 
United States v. Day, 16 F. (2d) 328; Nishimoto v. Nagle, 
44 F. (2d) 304; executing a mortgage with intent to de- 
fraud, United States v. Tuttle, 46 F. (2d) 342; conspiring 
to defraud a person by deceit and falsehood, Mercer v. 
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Lence, supra, and criminally receiving stolen goods, United 
States v. Reiner, 17 F. Supp. 414. 

It has been urged on behalf of the alien here involved 
that since article 156 of the German Criminal Code penalizes 
false statements made before officials, regardless of whether 
they relate to material or immaterial matters, this Govern- 
ment is not justified in examining into the facts in the case 
with a view to determining whether the statement in ques- 
tion was material, it being assumed that a false statement 
as to an immaterial matter could not reasonably be regarded 
us involving moral turpitude. 

It is true that article 156, under which the aie was con- 
victed, does not require that the false affirmation be in re- 
gard to a matter material to the point of inquiry, and the 
documents forwarded to me by the Acting Secretary with 
his letter of December 19, 19388, disclose a difference of 
opinion among German commentators as to whether the de- 
cisions of the German Supreme Court make any distinction 
between material and immaterial matters. Certain of them 
assert that no distinction is made between essential points 
and incidental points and that a false oath relating to an 
incidental matter would be punishable; others seem to ex- 
press a contrary view. While there is some uncertainty as 
to the interpretation of article 156, your Legal Adviser 
considers that the Government is justified in this case, under 
the decided cases, in resorting to the record of conviction 
_ to ascertain the precise nature of the offense of which the 
alien was convicted. Ka Parte Chin Chan On; United 
States v. Corst, supra. If resort is had to the record it in- 
dicates, although the situation is involved, that the alien’s 
false statement related to a matter which the German au- 
thorities deemed material and respecting which they deemed 
it necessary to obtain correct information. 

It has also been suggested on behalf of the alien that 
when he submitted to the German authorities the declara- 
tion alleged to contain a false statement concerning his 
property he did so under the advice of an economic trustee 
upon which he considered that he was justified in relying. 
It is the view of your Legal Adviser, however, that your 
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Department would not be justified on this score in attempt- 
ing to try the case anew and to determine whether the con- 
viction of the alien was warranted under the circumstances. 

It further has been urged on behalf of the alien that the 
offense of which he was convicted was political. The stat- 
ute excludes from its provisions an alien convicted of an 
“offense purely political,” and extradition treaties, with few 
exceptions, contain a provision exempting in mandatory or 
permissive form political offenses from their operation. 
The term is not defined in the Immigration Act, nor, appar- 
ently, in any of the treaties to which the United States is a 
party. It is generally agreed that no satisfactory and ac- 
ceptable definition of the term has yet been found. J/n re 
Hzeta, 62 Fed. 964; Moore, The Case of the Salvadorean 
Refugees, 29 American Law Review, p. 1; Clarke, Extra- 
dition, 2d ed., appendix XXXIV; Deere, Political Offenses 
in the Law and Practice of Extradition, 27 American Jour- 
nal of International Law, 247-270, at p. 269; Foreign Rela- 
tions of the United States (1897), pp. 405-416; Harvard 
Research, Extradition, American Journal of International 
Law (1985), Pt. I, Supp., pp. 107-119; Hyde, International 
Law (1922), vol. I, pp. 573-576; Moore, Extradition (1891), 
vol. I, pp. 3038-825; Oppenheim, International Law, 4th ed., 
vol. I, pp. 573-579; Taylor, International Public Law 
(1901), pp. 258-259; Wheaton’s International Law (Keith), 
6th ed., pp. 218-228; 3 Proceedings of American Society of 
International Law (1909), pp. 95-165. 

Judge Moore, in the work above cited (p. 308), states 
that definitions are of little practical value “since the ques- 
tion whether a particular act comes within that category is 
preeminently circumstantial.” Reference to a few cases may 
serve to indicate the general nature of the concept. 

In re Castiont (1891), 1 Q. B. Div. 149, 156, Lord Den- 
man stated: 

“T think that in order to bring the case within the words 
of the act and to exclude extradition for such an act as 
murder, which is one of the extradition offences, it must 
at least be shewn that the act is done in furtherance of, done 
with the intention of assistance, as a sort of overt act in the 
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course of acting in a political matter, a political rising, or 
a dispute between two parties in the State as to which is to 
have the government in its hands, before it can be brought 

within the meaning of the words used in the act.” | 

In the same case, however, Judge Hawkins, adopting the 
definition given in Stephen’s History of the Criminal Law 
of England (1883), vol. II, pp. 70-71, said: 

“T think, therefore, that the expression in the Extradition 
Act ought (unless some better interpretation of it can be 
suggested) to be interpreted to mean that fugitive criminals 
are not to be surrendered for extradition crimes if those 
crimes were incidental to and formed a part of political dis- 
turbances. I do not wish to enter into details beforehand 
on a subject which might at any moment come under judicial 
consideration.” 

In the draft Convention on Extradition, prepared by the 
“Harvard Research in International Law (supra, p. 112), 
the following definition was proposed: 

“As it is used in this Convention, the term ‘political of- 
fense’ includes treason, sedition, and espionage, whether 
committed by one or more persons; it includes any offense 
connected with the activities of an organized group di- 
rected against the security or governmental system of the 
requesting State; and it does not exclude other offenses 
having a political objective.” 

Counsel for the alien suggests that the term “political 
offense” should apply “to any offense incidental to the re- 
sistance of, or flight from, great persecutions or oppressions 
by nations or ruling majorities against large racial, reli- 
gious, or political minorities.” 

While ordinarily it may not be proper to consider the 
motive or purpose of the offender in determining whether a 
crime of which he was convicted involves moral turpitude, I 
agree with your Legal Adviser that when the question is 
presented whether the offense was political 1t becomes neces- 
sary to take motive into account. 

It may be assumed that, in ordinary circumstances, under 
the principles enunciated in the cases heretofore cited— 
most of which, it should be observed, presented instances of 
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convictions not by foreign courts but by courts of this coun- 
try—wilful false swearing would involve moral turpitude. 
However, in view of the claim made in this case that the 
crime was political in nature or had political aspects, the 
question whether in its essence it is one debarring the alien 
from entry is a question which, if presented to a court in 
the United States, would, in my opinion, require consid- 
eration in the light of the present-day situation in Ger- 
many. I donot think that the case should be divorced from 
the realities of the world or that opinions rendered hereto- 
fore in this country dealing with the moral qualities of 
crimes of which persons had been convicted by foreign tri- 
bunals in tranquil times should be followed in the letter to 
conclusions antagonistic to the spirit of our immigration law 
and foreign to the intent of the Congress in passing it. 

There are in the United States no statutes comparable to 
the economic decrees of the Reich. It is well known indeed 
that the concepts of law presently existing in Germany are 
alien to those which prevail in this country. See “The 
German Reich and Americans of German Origin,” Oxford 
University Press, 1938, pp. ix, 3-6. It should be noted that 
the German court states in its judgment convicting the 
alien here involved that “the accused had * * ¥* the in- 
tention of emigrating from Germany since, being a Jew, 
he saw his commercial progress in Germany obstra[u]cted.” 
It is common knowledge that decrees and orders have been 
issued in and are enforced by the German Reich designed 
to eliminate Jews from all phases of German life, and in- 
deed from that country; and that judged by our standards, 
as well as by those of many other nations, the members of 
the Jewish race in Germany are under the severest kind of 
persecution. The State Department had occasion to observe 
during December 1938, that the recent policy pursued in 
Germany shocked and confounded public opinion in the 
United States more profoundly than anything that had 
taken place in many decades, and that references here in 
public utterances to this state of public indignation repre- 
sented the feeling of the overwhelming majority of the 
people of the United States. 
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Under such conditions the terror and desperation extant 
among hundreds of thousands of Jews now living in Ger- 
many cannot be other than acute. It was apparently under 
such conditions and in connection with the enforcement of 
the decrees which brought them about that conviction was 
had of the crime here charged; I cannot bring myself to 
believe that in determining any moral or political attributes 
of that crime the courts of this country would close their 
eyes to those factors. 

Indeed, it would appear that.the acts here under considera- 
tion were performed under a compulsion as great as it was 
unjust. The alternatives open to the alien were to remain 
in Germany and be reduced to a state of penury and serf- 
dom or to seek another life in another land. In selecting 
the latter alternative, he was confronted with the necessity 
of going forth with his dependent family stripped of all 
his possessions or seeking to retain what was rightfully his 
own, in avoidance of a statute and a procedure which cannot 
be defended on the basis of morals or justice. It was a 
form of duress which in good conscience we would not be 
justified in ignoring. | 

I do not believe that the term “moral turpitude,” as it is 
generally understood, can properly be ascribed to the con- 
duct of this alien. I advise that you would be warranted in 
granting him a visa. 

Respectfully, 
HOMER CUMMINGS. 


OPINIONS 


OF 


HON. FRANK MURPHY, OF MICHIGAN 
APPOINTED JANUARY 2, 1939 


FINANCING OF STATE PUBLIC EMPLOYMENT OFFICES 
UNDER SECTION 302 (a) OF THE SOCIAL SECURITY ACT 


Under section 302 (a) of the Social Security Act the Social Security 
Board is authorized to finance only that part of the total cost of 
a State’s public employment offices which is over and above the 
expense the State otherwise would have to incur to enable such 
offices to perform required duties not necessary for the proper 
administration of the State’s unemployment compensation law. 


JANUARY 4, 1939. 
The PresweEnrt, 


My Dear Mr. Presipent: I have the honor to refer to 
your memorandum of December 27, 1938, in which you re- 
quest my opinion upon a question of law presented by the 
Chairman of the Social Security Board in his letter to you 
of December 22, 1938. 

The Chateau! s statement of the problem is somewhat 
indefinite, but as I construe his letter it is: When the Social 
Security Board has approved an unemployment compensa- 
tion law of a State, what part of the total cost of the State’s 
public employment offices provided for under and operated 
as an integral part of such law is the Social Security Board 
authorized to finance by grants certified under section 302 (a) 
of the Social Security Act? | 

I agree with the statement of the General Counsel of the 
Social Security Board in his memorandum submitted with 
the Chairman’s letter that this question “does not permit of 
a, categorical answer,” and that “each case must be * * * 
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determined upon the basis of the statutory and factual situ- 
ation existing in the State in which it occurs * * *.” The 
Social Security Act of August 14, 1935 (49 Stat. 620, 
et seqg.), provides in part: 

“Sec. 302. (a) The Board shall from time to time certify 
to the Secretary of the Treasury for payment to each State 
which has an unemployment compensation law approved by 
the Board under Title IX, such amounts as the Board 
determines to be necessary for the proper administration of 
such law during the fiscal year in which such payment is 
to be made. * * * 

“Src. 303. (a) The Board shall make no certification for 
payment to any State unless it finds that the law of such 
State, approved by me Board under Title IX, includes 
provisions for—* * 

“(2) Payment of celeuliaiaed compensation solely 
through public employment offices in the State or such other 
agencies as the Board may approve; * * *. 

“Sec. 908. (a) The Social Security Board shall approve 
any State law submitted to it, within thirty days of such 
submission, which it finds provides that— 

“(1) All compensation is to be paid through public em- 
ployment offices in the State or such other agencies as the 
Board may approve; * * *,” 

As will be noted, when a State has enacted an unemploy- 
ment compensation law which complies with the provisions 
of the Social Security Act, the Social Security Board is. 
required to approve such law and to certify, under section 
802 (a), to the Secretary of the Treasury for payment to 
that State the amounts determined by the Board to be 
necessary for its proper administration. A provision of 
State law prerequisite to approval by the Board is that pay- 
ment of unemployment compensation shall be made “through 
public employment offices in the State or such other agencies 
as the Board may approve.” Thus, while the act does not 
so require, it contemplates that public employment offices 
may be utilized in the administration of a State’s unemploy- 
ment compensation law. 
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A State’s public employment offices, however, are set up 
by it under its own laws and for its own purposes; and they 
may be, and generally are, charged with duties other than 
those necessary for the administration of the State’s unem- 
ployment compensation law—duties in no way connected 
with such administration. This may be true even though 
they are organized under provisions of an unemployment 
compensation law. It must be presumed that maintenance 
of them for such other purposes is a proper function of the 
State. To finance, to any extent, their cost for such ends, 
however, is no duty of the Social Security Board. The 
Social Security Act authorizes grants for their support only 
to the extent necessary for the proper administration of the 
State’s unemployment compensation law. 

Also it is to be noted that the Social Security Act was 
enacted after the act of June 6, 1933, 48 Stat. 113, generally 
known ‘as the Wagner-Peyser Act. The declared purpose 
of the latter statute is “to promote the establishment and 
maintenance of a national system of public employment 
Offices.” In order to carry out this purpose the act estab- 
lishes the United States Employment Service, a Bureau in 
the Department of Labor, and provides that when “a State 
shall, through its legislature, accept the provisions of this 
act and designate or authorize the creation of a State 
agency vested with all powers necessary to cooperate with 
the United States Employment Service under this act,” the 
Director of the United States Employment Service shall, 
from funds appropriated under the act, make grants to 
such State to aid in “establishing and maintaining systems 
of public employment offices * * * in accordance with the 
provisions of this act.” The functions and duties of such 
systems of public employment offices are set out in the act, 
and many of them are such that they bear no relation to 
the administration of an unemployment compensation law. 
Reading the Social Security Act with the Wagner-Peyser 
Act it seems plain that the former should not be construed to 
encourage the establishment by States of systems of public 
employment offices other than such as may be set up under 
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and in accordance with the provisions of the. Wagner- 
Peyser Act. 

Accordingly, it is my opinion that the Social Security 
Board is authorized to finance by grants under section 
302 (a) of the Social Security Act only that part of the 
total cost of a State’s public employment offices which is over 
and above the expense the State otherwise would have to 
incur to enable them to perform required duties not necessary 
for the proper administration of the State’s unemployment 
compensation law. 


Respectfully, 
FRANK MURPHY. 





APPLICABILITY OF 8-HOUR LAW TO GOVERNMENT-OWNED 
RAILROADS 


In the administration of the 8-hour law the term “laborers and 
mechanics” has been given a somewhat broad meaning. 

The statute has heretofore been applied in connection with the op- 
eration of trains for hauling materials on short lines of railroad 
owned and operated by the Government but not performing serv- 
ices aS common carriers. 

Held, the Secretary of War should continue to apply the 8-hour law 
in connection with such operations on the railroad at the Fort 
Peck dam site. 


JANUARY 11, 1939. 
The Secretary or War. 

My Dear Mr. Secretary: In your letter of August 4, 
supplemented by your letter of December 17, you state that 
the War Department in the prosecution of the Fort Peck 
project has constructed and is operating 30 miles of stand- 
ard gage railroad from Wiota, Mont., to the Fort Peck dam 
site, and you request an opinion as to whether or not “work- 
ers employed by the United States in the operation of said 
railroad, especially train crews (enginemen, firemen, con- 
ductors, brakemen, and flagmen),” are laborers and mechan- 
ics within the meaning of the act of August 1, 1892, c. 352, 
27 Stat. 340 (which superseded sec. 3738 R. S.), as amended 
by the act of March 3, 1913, c. 106, 37 Stat. 726 (U.S. C., 
title 40, sec. 321), known as the 8-hour law. 
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You further state that the railroad is used to haul mate- 
rials, supplies, and equipment from the main line of the 
Great Northern Railway at Wiota to the dam site and 
thence to various sidings and spur tracks located in the 
project area, and that it also performs incidental service in 
connection with the furnishing of terminal and transfer 
facilities to the construction operations and to contractors 
working on the project, but that there are no established 
tariffs for such services—the Government undertaking in the 
contracts to perform these services. 

The Great Northern Railway from time to time is called 
upon to perform over the same track all the kinds of serv- 
ices ordinarily performed by the War Department. It ob- 
serves the so-called hours of service law enacted by the Con- 
gress for the regulation of common carriers (U. S. C., title 
45, secs, 61-66). 

The 8-hour law reads in part as follows: 

“That the service and employment of all laborers and 
mechanics who are now, or may hereafter be employed by 
the Government of the United States or the District of Co- 
lumbia, or by any contractor or subcontractor, upon a public 
work of the United States or of the District of Columbia, 
and of all persons who are now, or may hereafter be, em- 
ployed by the Government of the United States or the Dis- 
trict of Columbia, or any contractor or subcontractor, to 
perform services similar to those of laborers and mechanics 
in connection with dredging or rock excavation in any river 
or harbor of the United States or of the District of Colum- 
bia, is hereby limited and restricted to eight hours in any 
one calendar day * * *,” 

I also quote below, as pertinent in this connection, from 
the act of June 19, 1912, c. 174, 87 Stat. 187 (U.S. C.,, title 
40, secs. 324, 325) : 

“That every contract hereafter made to which the United 
States, any Territory, or the District of Columbia is a party, 
and every such contract made for or on behalf of the United 
States, or any Territory, or said District, which may re- 
quire or involve the employment of laborers or mechanics 
shall contain a provision that no laborer or mechanic doing 
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any part of the work contemplated by the contract, in the 
employ of the contractor or any subcontractor contracting 
for any part of said work contemplated, shall be required or 
permitted to work more than eight hours in any one cal- 
endar day upon such work * * *. 

“Sec. 2. That nothing in this Act shall apply to contracts 
for transportation by land or water * * *,.” 

The Judge Advocate General of the Army has concluded 
that all the classes of employees mentioned in your letter 
except conductors in charge of trains, are subject to the 
8-hour law. The exception regarding conductors is largely 
_ based upon the principle of prior rulings that foremen, etc., 
in charge of other employees are not laborers or mechanics 
within the contemplation of the statute (21 Op. A. G., 32). 
However, I understand from conferences with representa- 
tives of your Department that you are not concerned with 
the correctness of this exception since it would not be prac- 
ticable to observe different hours of labor in connection 
with different members of the same train crew. 

In the administration of the statute the term “laborers 
and mechanics” has been given a somewhat broad meaning. 
The Attorneys General have usually taken the position that 
the inclusion or exclusion of particular employees presents 
a question largely of fact, having regard to the actual cuties 
of the employees concerned, and therefore a matter of ad- 
ministrative determination by the head of the Department 
in which the question arises (20 Op. 487). In 20 Op. 459, 
463, dealing with questions regarding teamsters, watchmen, 
engineers, and firemen employed by the War Department, 
and also engineers, firemen, deck hands, mates, and seamen 
on Government vessels, the following conclusion was stated : 

“As to your second question, pertaining to particular 
employes, I beg to suggest that its answer depends upon 
matters of fact not stated, and not within my cognizance. 
If the employes named are ordinary laborers or mechanics, 
working for the Government for wages under ordinary con- 
ditions, the statute would seem to apply. At the same time, 
it is quite apparent that, as to some of them, it might fre- 
quently happen that they would be within the emergency ex- 


39 Op. A. G. The Secretary of War 235 


ception named in the statute; and as to others, as, for in- 
stance, sailors or others on shipboard, or teamsters, their 
employment being peculiar, they might well be held to be, 
as a matter of fact, neither Jaborers nor mechanics within 
the meaning of this law.” 


In 26 Op. 64, 69, 1t was concluded that “blacksmiths and 
their helpers, firemen, and pumpmen are either mechanics 
or laborers.” 

The Congress, taking cognizance of a failure to apply the 
law at the Government Printing Office, provided in a rider 
to an appropriation bill that “ the Public Printer is hereby 
directed to rigidly enforce the provisions of the 8-hour law 
in the department under his charge,” and this was explained 
in the House of Representatives as intended, not to amend 
the law or to extend its application, but to direct a cessa- 
tion of violations. (U.S. C., title 44, secs. 42, 43; 19 Cong. 
Rec. pt. 2, p. 1287; 20 Op. A. G. 459, 462.) 

It appears from the documents submitted by you and 
from the conferences above mentioned that the statute has 
heretofore been applied in connection with the operation of 
locomotives and cars for hauling materials, etc., on the rail- 
road constructed at the Fort Peck dam site and also on 
some other short lines of railroad owned and operated by 
the United States, but that it has not been applied in con- 
nection with the operation by the United States of railroads 
performing services as common carriers—common carriers 
being subject to the hours of service law (U.S. C., title 45, 
secs. 61-66). It is the view of your Department that the 
Fort Peck railroad is not a common carrier, and this is con- 
sistent with the facts given me concerning the nature of its 
operations. 

The act of March 14, 1936, c. 140, 49 Stat. 1161, provided 
that “each head of a department or independent establish- 
ment shall issue general public regulations, not inconsistent 
with law, setting forth the hours of duty per day and per 
week for each group of employees,” and that the heads of 
the departments and independent establishments should 
consult among themselves and make such regulations as 
nearly uniform as possible. The general regulations issued 
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thereunder by the War Department placed railroad em- 
ployees in a group of workers for whom an “average” 8-hour 
day was prescribed, but another regulation, issued by the 
office of the Chief of Engineers, stated that this warranted 
no departure from the 8-hour law. 

In applying the 8-hour law to the Fort Peck railroad 
during the several] years that it has been operating, as you 
state, difficulties have been encountered, resulting at times 
in unintended violations under circumstances such as indi- 
cated in the following excerpt from your letter of August 4: 

“The United States District Engineer in charge of the 
project is experiencing difficulty in maintaining adequate 
train service, efficient operation, and the needed service of 
supply for construction work by restricting the employees to 
the so-called 8-hour limitation of the above-mentioned law, 
as obviously it is difficult to arrange train schedules so reliefs 
of train crews can be made at known points to which em- 
ployees may be delivered. * * ™ Regular schedules are 
not maintained as the character of the service does not per- 
mit it. Train crews ordinarily serve an 8-hour shift but 
normal operating delays and minor accidents such as car 
derailments, which are not uncommon in railroading, often 
make it impossible for them to arrive at the point desig- 
nated for changing shifts at the scheduled time and the 
officer in charge is compelled to work his employees in ex- 
cess of 8 hours or leave the train on the track without a crew. 
These delays or accidents are not unusual but are due to 
causes ordinary to railroad operation, and, therefore, cannot 
be classed as extraordinary emergencies.” 

Apparently the difficulties encountered in the applica- 
tion of the 8-hour law to the Fort Peck railroad are caused. 
or at least augmented, by the greater length of the road 
and the larger scope of its operations, as compared with 
other and somewhat similar operations to which the law 
has been applied. 

In support of the view that the 8-hour law may be in- 
applicable you point out that the act of June 19, 1912, supra, 
specifically exempts “contracts for transportation by land 
or water.” This exemption, however, is made applicable 
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only to contracts for transportation and not to operations 
performed by the Government itself. 

Also, you refer to the holding by the Supreme Court in 
Ellis v. United States, 206 U. S. 246, that workers on board 
floating plants are a separate class defined by statute, that 
is, seamen, and therefore not laborers or mechanics. You 
suggest that by analogy railroad workers might be held to 
constitute a separate class. There is undoubted merit in 
this suggestion, although the justification for exclusion of 
railroad workers as a class recognized and set apart by the 
statutes is less clear than in the case of seamen. Further- 
more, it appears that even though the Supreme Court may 
have correctly interpreted the words of the statute (four 
Justices dissented) it did not thereby succeed in carrying 
out what apparently the Congress really intended, for the 
statute was thereafter amended with purpose thus stated by 
the Senate committee which reported the bill (S. Rept. 
1056, 62d Cong., 2d. sess.) : 

“The legislation provided for in the bill makes the 8-hour 
workday applicable to dredge workers on Government work 
just as it is now applicable to other workers on Government 
work. By a decision of the United States Supreme Court 
in Ellis v. The United States (206 U. S. 246) it was held 
that the words ‘laborers and mechanics’ in the act of 1892 
do not include workmen engaged in ocean dredging; that 
the latter fall within the category of seamen and were sub- 
ject to maritime jurisdiction. The proposed legislation sup- 
plies this omission in the law and brings workers in Govern- 
ment dredging and in dredging for the Government under 
the 8-hour day.” 

It is, under all the circumstances, a well-warranted as- 
sumption that the Congress has intended the 8-hour law to 
have a broad application and to be liberally construed with 
this end in view. Furthermore, the administrative practice 
during the years that have elapsed since enactment of the 
law is entitled to much weight when now interpreting it. 
Swendig v. Washington Co., 265 U.S. 322, 381; 2 Op. A. G. 
558; 88 id. 300, 309. As declared by Attorney General 
Taney (2 Op. 558) : 
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“Whenever an act of Congress has, by actual decision, or 
by continued usage and practice, received a construction at 
the proper department, and that construction has been acted 
on for a succession of years, it must be a strong and palpa- 
ble case of error and injustice that would justify a change 
in the interpretation to be given to it.” 

Considering the foregoing, it is my opinion that you 
should continue to apply the 8-hour law in connection with 
the operation of trains by Government employees on the 
railroad at the Fort Peck dam site until and unless the Con- 
gress shall otherwise provide. 

Respectfully, 
FRANK MURPHY. 


CIVIL SERVICE LAWS—INLAND WATERWAYS CORPORATION 


Officers and employees of the Inland Waterways Corporation are offi- 
cers and employees of the United States within the meaning of the 
civil service laws and subject to the Executive Order of June 24, 
1938, extending the classified civil service. 


| JANUARY 16, 1939. 
The PRESIDENT. | 
My Dear Mr. Presipent: I have the honor to refer to 
your memorandum of December 14, 1938, transmitting a let- 
ter of the Civil Service Commission of the same date re- 
questing that you secure my opinion whether Executive 
Order No. 7916 of June 24, 1988, extending the classified 
civil service has application to positions in the Inland 
- Waterways Corporation. 
Executive Order No. 7916 provides, in part: 


“Secrion 1. Effective February 1, 1939, all positions in the 
executive civil service, including positions in corporations 
wholly owned or controlled by the United States, which are 
not now in the competitive classified civil service and which 
are not exempted therefrom by statute, except (1) policy- 
determining positions and (2) other positions which special 
circumstances require should be exempted, are covered into 
the competitive classified civil service: * * * And pro- 
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vided further, That no positions shall be exempted from the 
competitive classified civil service under clauses (1) and (2) 
above except such as shall be designated in subsequent Ex- 
ecutive orders * * *.” 


The Inland Waterways Corporation is a corporation 

wholly owned and controlled by the United States. There 
is no statute expressly exempting its employees from the 
competitive classified civil service, and I find none that does 
so by implication. The answer to the question submitted, 
therefore, depends upon whether positions in the Inland 
Waterways Corporation are “positions in the executive civil 
service.” 
_ For some years several agencies in the executive branch 
of the Government treated employees of Government-owned 
and operated corporations as employees of the corporation 
and not of the United States. This practice was based upon 
an administrative interpretation of the decision of the Su- 
preme Court in United States v. Strang, 254 U.S. 491. That 
case involved the indictment of an employee of the United 
States Shipping Board Emergency Fleet Corporation under 
section 41 of the Criminal Code, which makes it unlawful 
for an officer or agent of any corporation to act as an officer 
or agent of the United States for the transaction of business 
with such corporation. The indictment charged that Strang 
unlawfully acted as agent of the United States in transact- 
ing business with the Duval Ship Outfitting Co., a copart- 
nership of which he was a member, in that, while an 
employee of the Fleet Corporation, he signed and executed 
three separate orders to the Outfitting Co. for repairs and 
alterations on the steamship Lone Star. The defendant 
demurred on the ground that he was not an agent of the 
United States within the meaning of section 41. The 
court, in sustaining the demurrer, said in part (p. 493) : 

“The Corporation was controlled and managed by its own 
officers and appointed its own servants and agents who be- 
came directly responsible to it. Notwithstanding all its stock 
was owned by the United States, it must be regarded as a 
separate entity. Its inspectors were not appointed by the 
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President, nor by any officer designated by Congress; they 
were subject to removal by the Corporation only and could 
contract only for it. In such circumstances we think they 
were not agents of the United States within the true intend- 
ment of section 41.” 

It is to be noted that it was not there held that employees 
of the United States Shipping Board Emergency Fleet Cor- 
poration in no sense were those of the United States, but 
only that they were not “agents of the United States within 
the true intendment of section 41.” In 34 Op. 120, Attorney 
General Daugherty considered the application of this deci- 
sion to the question whether injured seamen on vessels owned 
and operated by the United States Shipping Board and the 
United States Shipping Board Emergency Fleet Corpora- 
tion are entitled to compensation under the United States 
Employees’ Compensation Act. After referring to the 
Strang decision and others of similar purport, Mr. Daugh- 
erty said (p. 121): 

“These decisions, standing by themselves, might very rea- 

sonably give rise to grave doubts as to whether employees 
of the Fleet Corporation are employees of the United States 
within the meaning of the Compensation Act.” 
He held, however, that such decisions were not controlling 
in the case then under consideration, and that such seamen 
were employees of the United States within the meaning of 
the Compensation Act. Subsequently Attorney General 
Stone rendered an opinion to the same effect (84 Op. 363). 

Attention is also invited to the opinion of Attorney Gen- 
eral Mitchell, dated June 10, 1982 (387 Op. 7), in which it is 
held that in the administration of the civil service laws and 
the Retirement Act no distinction should be made between 
positions in Government corporations and other positions in 
the executive civil service of the United States. 

The Reconstruction Finance Corporation was created by 
the act of January 22, 1932 (47 Stat. 5,6). That act ex- 
pressly authorizes the Corporation “to select, employ, and 
fix the compensation of such officers, employees, attorneys, 
and agents as shall be necessary for the transaction of the 
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business of the corporation, without regard to the provisions 
of other laws applicable to the employment and compensa- 
tion of officers or employees of the United States.” The 
Tennessee Valley Authority Act of 1933 (48 Stat. 58), cre- 
ating the Tennessee Valley Authority, authorizes that Cor- 
poration to employ officers and employees necessary for the 
transaction of its business “without regard to the provisions 
of the civil service laws applicable to officers and employees 
of the United States.” Similar provisions have been made 
by the Congress with reference to the appointment of officers 
and employees of other corporations subsequently created. 
See the act of June 13, 1933 (48 Stat. 128), creating the 
Home Owners’ Loan Corporation, and the act of January 
31, 19384 (48 Stat. 344), creating the Federal Farm Mortgage 
Corporation. Obviously the Congress considered that ofh- 
cers and employees of the divers Corporations named are 
officers and employees of the United States within the mean- 
ing of the civil service laws, and subject to them unless ex- 
empted by statute. I see no reason why a different principle 
should apply to officers and employees of the Inland Water- 
ways Corporation; and, as before stated, I find no statute 
exempting them. 

The Inland Waterways Corporation, in support of the 
view that positions in the Corporation may not be subject to 
the Executive order, calls attention to the statutory provi- 
sion (U.S. C., title 49, sec. 155) that the corporation “may 
appoint, fix the compensation of, and remove such officers, 
employees, attorneys, and agents as are necessary for the 
transaction of the business of the corporation.” Such 
powers are commonly possessed by the heads of departments 
and agencies, and are affected only incidentally by the appli- 
cation of the civil service rules—the application of which 
with such incidental effect upon the power to appoint, etc., is 
expressly authorized by law. 

In his letter to the President of June 20, 1938, Attorney 
General Cummings approved the legality of Executive 
Order No. 7916 prior to its issuance. That approval was, in 
effect, a holding that the President has the authority by 
Executive order to cover into the competitive classified civil 
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service positions in corporations wholly owned and con- 
trolled by the Government not now in such service and not 
exempted therefrom by statute, and careful reconsideration 
of the question at this time convinces me that holding was 
correct. 

Accordingly, my answer to the question submitted is in 
the affirmative. 

Respectfully, 
FRANK MURPHY. 


APPROVAL OF STATE UNEMPLOYMENT COMPENSATION LAW 
UNDER SOCIAL SECURITY ACT 


Sec. 908 (a) (5) of the Social Security Act requires only that a State 
unemployment compensation law shall provide against denial of 
compensation for refusing to accept work under the conditions stated 
therein and does not contemplate that a State must protect the main- 
tenance of these conditions or the right to bring about or participate 
in strikes, lockouts, etc. 

The meaning of the term “labor dispute” in the Oregon Unemployment 
Cempensation Law has been narrowed by a definition contained in 
the State statute of November 8, 1988, with possible effect noted but 
not passed upon in the opinion. 

The National Labor Relations Act and the Norris-LaGuardia Act 
recognize and protect certain rights of labor within specified spheres 
of Federal power; they do nct attempt to confer or protect such 
rights within a State generally and without regard to constitutional 

_ limitations. 


JaNuARY 26, 1939. 
The PresipEnt. 

My Dear Mr. PRrEsIpENT: I have the honor to comply with 
your request for my opinion upon the question submitted by 
the Chairman of the Social Security Board in his letter to 
you of January 10, 1939, whether the Oregon Unemployment 
Compensation Law has been so amended that it no longer 
contains the provisions set forth in section 908 (a) (5) of the 
Social Security Act (49 Stat. 620, 640; U.S. C., title 42, sec. 
1103 (a) (5)). 

Section 901 of the Social Security Act levies an excise tax 
on employers with respect to wage payments. Section 902 
allows a credit against this tax of 90 percent of the amounts 
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paid by the taxpayer under any State unemployment com- 
pensation law certified by the Social Security Board as pro- 
vided in section 903. The latter section reads in part as 
follows: 

“Sec. 903. (a) The Social Security Board shall approve 
any State law submitted to it, within thirty days of such 
submission, which it finds provides that— 

* * * J %* 


“(5) Compensation shall not be denied in such State to 
any otherwise eligible individual for refusing to accept 
new work under any of the following conditions: (A) 
If the position offered is vacant due directly to a strike, 
lockout, or other labor dispute; (B) if the wages, hours, 
or other conditions of the work offered are substantially 
less favorable to the individual than those prevailing for 
similar work in the locality; (C) if as a condition of 
being employed the individual would be required to join 
a company union or to resign from or refrain from join- 
ing any bona fide labor organization. 

* # : # * 


“(b) On December 31 in each taxable year the Board 
shall certify to the Secretary of the Treasury each State 
whose law it has previously approved, except that it shall 
not certify any State which, after reasonable notice and 
opportunity for hearing to the State agency, the Board 
finds has changed its law so that it no longer contains the 
provisions specified in subsection (a) or has with respect 
to such taxable year failed to comply substantially with 
any such provision.” 


On December 19, 1988, the Social Security Board, after 
prior notice to the State of Oregon, held a hearing on the 
question whether the adoption by the voters of that State on 
November 8, 1938, of a bill proposed by initiative petition, 
entitled “An Act Regulating Picketing and Boycotting by 
Labor Groups and Organizations,” changed the State’s Un- 
employment Compensation Law so that it no longer contained 
the provisions set forth in section 903 (a) (5) of the Federal 
law. 
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The Oregon Act of November 8, 1938, makes it unlawful 
to hinder any person from seeking employment, or to picket 
or to boycott any employer except under specified and 
severely restricted conditions. It also regulates the purposes 
for which a labor organization may collect funds, prescribes 
the books of account which it shall keep, and confers upon 
any member the right to inspect these books and to have an 
accounting. 

The Oregon Unemployment Compensation Law (Laws 
1935, Special Sess., pp. 155-156; Laws 1937, p. 588) provides 
in language substantially similar to that of the Federal 
statute that compensation shall not be denied to any otherwise 
eligible individual for refusing to accept new work under 
the conditions described in section 903 (a) (5), supra, except 
that the meaning of the term “labor dispute” in the Unem- 
ployment Compensation Law has been narrowed by a defini- 
tion in the act of November 8, 1938, with an effect necessarily 
involved and for consideration by the Social Security Board. 
That precise question has not been submitted to me and is 
not treated in the opinion of the General Counsel for the 
Social Security Board accompanying its letter. I therefore 
refrain from passing upon it. 

The Chairman of the Board in his letter to you of January 
10, states, respecting the hearing of December 19, 1938: 
“At that hearing, 1t was urged upon the Board that com- 
pliance with the standards of section 903 (a), and particularly 
section 903 (a) (5) (A) and (C) thereof, preclude a State 
, from in any way circumscribing the freedom of individuals 
to engage in a strike, lockout, or other labor dispute, or to 
resign from or refrain from joining any bona fide labor or- 
ganization, within the meaning of those terms as used in that 
subsection. In other words, it is urged that if a State by legis- 
lation made specifically inapplicable to its unemployment 
compensation statute, circumscribes or prohibits the right of 
individuals to engage in a strike, lockout, or other labor dis- 
pute, or regulates what shall constitute a bona fide labor 
organization or prescribes the conditions under which in- 
dividuals may join a bona fide labor organization, as those 
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terms are used in section 903 (a) (5) of the Social Security 
Act, such State’s unemployment compensation law may not 
be found to provide for the matters prescribed in section 
903 (a) of the Social Security Act.” 

In the first place, it seems obvious that no State law will 
meet the requirements if it fails to provide against denial of 
compensation for refusing to accept new work under the con- 
ditions specified in clauses (A), (B), and (C) of section 903 
(a) (5). It was urged upon the Board, however, that the 
Federal requirement goes further and makes it obligatory 
upon the State to refrain from interfering with the existence 
of those “conditions”—the argument apparently contemplat- 
ing in particular the right to strike, to engage in labor dis- 
putes, etc. Such a construction would appear to require the 
conclusion that the statute also obligates the State to refrain 
from interfering with the existence of the other conditions 
mentioned in the three clauses—(1) the prohibition against 
denial of compensation for refusing work if the position 
offered 1s vacant due directly to a lockout indicating that the 
State should not interfere with the right of employers to 
maintain lockouts; (2) the prohibition against denial of 
compensation for refusing work if the wages, hours, or other 
conditions of the work offered are substantially less favorable 
than those prevailing for similar work in the locality con- 
templating that the State should not interfere with the con- 
ditions under which this can happen; and (3) the prohibition 
against denial of compensation for refusing to accept new 
work if joing a company union is a condition of the em- 
ployment suggesting the conclusion that the State should not 
interfere with the existence of company unions. 

Such a construction, thus carried to the end which logic 
seems to require, would produce paradoxical results clearly 
not contemplated by the Congress and beyond the ordinary 
import of the language used. Certainly, for example, there 
was no intention on the part of the Congress to inhibit a State 
from outlawing so-called “yellow dog contracts”—with the 
necessary effect of striking down, 1n part at least, the applica- 
bility of clause (C)—when by the Norris-LaGuardia Act 
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(c. 90, 47 Stat. 70), such contracts are made unenforceable in 
the Federal courts. Quite clearly in so far as concerns clause 
(C), and apparently no less so with reference to clauses (A) 
and (B), the Congress merely has taken cognizance of factual 
situations which exist or may exist in the States and has 
provided against denying compensation for refusing to 
accept work under the specified “conditions,” but has not 
attempted in the Social Security Act either to preserve or to 
eliminate the existence of such conditions. 

It also appears to have been urged upon the Board that 
the rights to organize and to strike are conferred by other 
Federal legislation, such as the Norris-LaGuardia Act and 
the National Labor Relations Act (c. 372, 49 Stat. 449), and 
that the Social Security Act was designed to conform to the 
same legislative policy. The Congress has recognized the 
right of labor to organize for its protection, etc., within speci- 
fied spheres of Federal power; likewise it has provided for 
the safeguarding of such rights, but only within the scope 
of that power. For example, the National Labor Relations 
Act provides that “employees shall have the right to self- 
organization, to form, join, or assist labor organizations,” 
etc., in the field of interstate and foreign commerce; the 
Norris-LaGuardia Act declares and protects certain rights of 
labor within the scope of the Federal judicial power—and the 
Social Security Act provides for such protection within the 
domain of its operation. None of these acts attempts to confer 
or protect such rights within a State generally and without 
regard to the constitutional division of powers between the 
Federal and State Governments. 

Nothing in the reports of the congressional committees 
which considered the bill or in the debates in the Congress, 
indicates that any one regarded the provisions of the section 
under consideration as doing more than insurmg that State 
laws shall be “genuine unemployment compensation laws” 
(H. Rept. 615, pp. 8-9, S. Rept. 628, p. 18, 74th Cong. 1st 
Sess.). That this is the purpose and effect of section 903 (a), 
moreover, was urged upon the Supreme Court by Government 
counsel, and apparently was accepted by the Court, in 
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Steward Machine Co. v. Davis, 301 U. 8. 548, 590-591, 593- 
594, which upheld the constitutionality of the Social Security 
Act. 

For the foregoing reasons I agree with the conclusion of 
the General Counsel of the Social Security Board that the 
provisions of section 903 (a) (5) of the Social Security Act 
require only that a State Unemployment Compensation Law 
shall provide against denial of compensation for refusing 
to accept new work under the conditions stated in clauses 
(A), (B), and (C) thereof, and that they do not mean that 
a State, in order to obtain certification of its unemployment 
compensation law, must protect the maintenance of these 
conditions or the right of employees and employers to bring 
about or participate in strikes, lockouts, etc. 

Respectfully, 
FRANK MURPHY. 





COMPROMISE OF LOANS TO RAILROADS 


The Secretary of the Treasury is authorized to accept a cash offer 
in compromise on account of a loan to a railroad company under 
the Transportation Act, 1920. 

Opinion of Feb. 25, 1924, distinguished. 


FEBRUARY 7, 1939. 
The SECRETARY OF THE TREASURY. 

My Dear Mr. Secrerary: In your letter of February 1 
you state thatthe * * * railway owes the United States 
$44,304.67 principal and approximately $17,000 accrued in- 
terest on account of a loan made under section 210 of the 
Transportation Act, 1920 (41 Stat. 468, 946), and that the 
carrier offers by way of compromise to pay the principal 
without interest. You ask my opinion concerning your 
authority to accept this offer “in view of the language in 
the opinions of the Attorney General” of January 18, 1923, 
February 25, 1924, and April 14, 1922 (33 Op. 423; 34 Op. 
108, 151). 

The Transportation Act authorized the making of loans 
to carriers by railroad, within 2 years after the terrmination 
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of Federal control, upon applications approved by the In- 
terstate Commerce Commission, and provided that “the 
time, not exceeding 15 years from the making thereof, within 
which such loan is to be repaid * * * shall be in ac- 
cordance with the findings and the certificate of the Com- 
mission.” The Attorney General interpreted the statute as 
permitting extensions of the time for repayment, within 
the 15-year period, upon proper findings and certification 
by the Interstate Commerce Commission, and concluded that 
the Secretary of the Treasury could not accomplish this 
result through exercise of the power to compromise. I 
quote from the opinion of February 25, 1924: 

“If the Secretary of the Treasury accepted in compromise 
of a claim arising from such a loan, a new obligation or 
obligations of a later maturity, it would only be the indi- 
rect changing of the time of a loan made under section 210 
of the Transportation Act, 1920,.as amended. 

“It 1s my opinion that under the general authority and 
power given to you by section 38469 of the Revised Statutes 
you cannot indirectly exercise the powers which were spe- 
cially conferred upon the Interstate Commerce Commission 
by paragraph (c) of section 210 of the Transportation Act, 
1920, as amended.” 

A proposal to compromise by present payment in cash of 
a part of the amount due, involving no such extension of 
time for payment with consequent exercise of a power 
specially conferred upon another agency, is a wholly differ- 
ent question and affected by nothing contained in the Trans- 
portation Act or in the language of the opinions cited. 

It is therefore my opinion that you have the authority 
under section 8469 R. 8S. (U. S. C., title 31, sec. 194) to 
accept the offer in compromise hereinbefore mentioned and 
that no action by the Interstate Commerce Commission in 
connection therewith is required—understanding, of course, 
that the facts are such as to warrant a compromise under 
the principles commonly applied and having due regard to 
the question of collectibility. 

Respectfully, 


FRANK MURPHY. 
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DISPOSITION OF USELESS PAPERS IN THE TREASURY 
DEPARTMENT 


The National Archives Act repeals only that part of the act of Feb- 
ruary 16, 1889, as amended, which required heads of departments 
to report accumulations of useless papers to the Congress. 

The National Archives Act does not contemplate formal legislative 
approval by the Congress of recommendations of the Joint Com- 
mittee on the Disposition of Executive Papers for the destruction 
of useless papers reported to the Congress by the Archivist. 


Ferrvary 13, 1939. 
The SECRETARY OF THE TREASURY. 

My Dear Mr. Secrerary: In your letter of February 4, 
1939, you outline the practice presently followed by your 
Department in disposing of its useless papers, and “in view 
of the doubt cast upon” its legality by the letter of the 
Acting Comptroller General of July 5, 1938, copy of which 
was enclosed, you request my opinion. 

The act of February 16, 1889, 25 Stat. 672, entitled “An 
Act to authorize and provide for the disposition of useless 
papers in the Executive Departments,” reads: 

“That whenever there shall be in any one of the Executive 
Departments of the Government an accumulation of files of 
papers, which are not needed or useful in the transaction 
of the current business of such Department and have no per- 
manent value or historical interest, it shall be the duty of 
the head of such Department to submit to Congress a report 
of that fact, accompanied by a concise statement of the 
condition and character of such papers. And upon the sub- 
mission of such report, 1t shall be the duty of the presiding 
officer of the Senate to appoint two Senators, and of the 
Speaker of the House of Representatives to appoint two 
Representatives, and the Senators and Representatives so 
appointed shall constitute a joint committee, to which shall 
be referred such report, with the accompanying statement 
of the condition and character of such papers, and such 
joint committee shall meet and examine such report and 
statement and the papers therein described, and submit to 
the Senate and House, respectively, a report of such exam1- 


nation and their recommendation. And 1f they report that 
58039"—42—vol. 39 ——18 
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such files of papers, or any part thereof, are not needed or 
useful in the transtction of the current business of such 
Department, and have no permanent value or historical in- 
terest, then it shall be the duty of such head of the Depart- 
ment to sell as waste paper, or otherwise dispose of such 
files of papers upon the best obtainable terms after due 
publication of notice inviting proposals therefor, and re- 
celve and pay the proceeds thereof into the Treasury of the 
United States, and make report thereof to Congress.” 

The act of March 2, 1895, 28 Stat. 910, provides in part 
(p. 933) : 

“That the Act entitled ‘An Act to authorize and provide 
for the disposition of useless papers in the Executive De- 
partment,’ approved February sixteenth, eighteen hundred 
and eighty-nine, be, and the same is hereby, amended so as to 
include 1n its provisions any accumulation of files of papers 
of a like character therein described now or hereafter in the 
various public buildings under the control of the several 
Executive Departments of the Government.” | 

The National Archives Act, approved June 19, 1934, (48 
Stat. 1122), reads in pertinent part: 

“Sec. 3. All archives or records belonging to the Govern- — 
ment of the United States (legislative, executive, judicial, 
and other) shall be under the charge and superintendence 
of the Archivist to this extent: He shall have full power 
to inspect personally or by deputy the records of any agency — 
of the United States Government whatsoever and whereso- 
ever located, and shall have the full cooperation of any and 
all persons in charge of such records in such inspections, 
and to requisition for transfer to the National Archives 
Establishment such archives, or records as the National 
Archives Council, hereafter provided shall approve for such 
transfer, * * *.” 

“Sec. 9. That the Archivist * * * shall * * * 
transmit to Congress * * * on January 1 of each year, 
with the approval of the Council, a list or description of 
the papers, documents, and so forth (among the archives and 
records of the Government), which appear to have no per- 
manent value or historical interest, and which, with the 
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concurrence of the Government agency concerned, and sub- 
ject to the approval of Congress, shall be destroyed or 
otherwise effectively disposed of.” 

“SeEc. 11. All Acts or parts of Acts relating to the charge 
and superintendency, custody, preservation, and disposition 
of official papers and documents of executive departments 
and other governmental agencies inconsistent with the pro- 
visions of this Act are hereby repealed.” 

In your letter you state in part: 

“Prior to the date of the National Archives Act, the 
Treasury Department disposed of its useless papers in ac- 
cordance with the Act of February 16, 1889, 25 Stat. 672, as 
amended by the Act of March 2, 1895, 28 Stat. 983 * * *, 

“Since the date of the enactment of the National Archives 
Act, the Treasury Department has submitted its lists of use- 
less papers to the Archivist of the United States instead of 
the Joint Committee on the Disposition of Executive Papers. 
The Archivist, after completing his examination, thereupon 
submits to Congress a list of papers recommended by him for 
disposal. The Archivist’s report is referred to the Joint 
Committee, and the Treasury Department has continued to 
destroy such of these papers as the Joint Committee recom- 
mended for disposal in its reports to Congress.” 

The Acting Comptroller General’s letter of July 5, 1938, 
refers to a report to the Congress from the Joint Committee 
on the Disposition of Executive Papers, dated May 24, 1938 
(H. Rept. 2447, 75th Cong. 3d Sess.), recommending the 
disposition of certain records of the Treasury Department 
which the report made to the Congress by the Archivist 
under section 9 of the National Archives Act had said are 
not needed or useful in the transaction of the current busi- 
ness of the department and have no permanent value or his- 
torical interest. The letter also quotes from section 9 of the 
National Archives Act, underscoring the clause “and subject 
to the approval of Congress,” and states: 

“Inasmuch as no action appears to have been taken by.the 
Congress to approve the recommendations of the Joint Com- 
mittee, there appears no legal basis for destruction of the 
documents referred to.” 
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This conclusion of the Acting Comptroller General is un- 
doubtedly based upon the view that the act of February 16, 
1889, as amended, is repealed zn toto by section 11 of the 
National Archives Act. The former statute, however, is not 
specifically mentioned in the latter, which, as will be noted, 
repeals only acts and parts of acts inconsistent with the pro- 
visions of the National Archives Act. The only part of the 
act of February 16, 1889, as amended, necessarily inconsistent 
with provisions of the National Archives Act is that which 
places upon the heads of the several departments the duty 
to submit to the Congress reports as to the accumulations 
of files or papers in their departments which are not needful 
or useful in the transaction of current business and have no 
permanent value or historical interest—which duty, with re- 
spect to all departments and agencies, the National Archives 
Act places upon the Archivist and the National Archives 
Council. A reasonable construction therefore is that such 
part only is repealed, and that the remainder of the act 
continues in effect. 

Under the practice outlined by you the Congress is fully 
advised of a proposed disposal of papers as useless, and the 
procedure followed thereafter by the Congress in approving 
or disapproving such disposal is the same that it has followed 
for fifty years. I agree with your late General Counsel, 
Mr. Herman Oliphant, that there is nothing in the Archives 
Act indicating that the Congress intended to change its own 
procedure in this respect or contemplating that a separate act 
or resolution by it should be necessary to dispose of each 
accumulation of useless papers. 

This construction is borne out by the congressional prac- 
tice uniformly followed since the enactment of the National 
Archives Act. Since that time the Archivist has made more 
than a hundred reports to the Congress relating to the 
disposal of papers of 32 different agencies. These reports 
uniformly have been referred by the Congress to its Joint 
Committee on the Disposition of Executive Papers, and upon 
report being filed by that Committee recommending disposi- 
tion of the papers the head of the department or agency 
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concerned, with the knowledge of the Congress, has pro- 
ceedlecdl to dispose of them. 

The Joint Committee on the Disposition of Executive 
Papers is itself provided for, and its functions are pre- 
scribed by, the act of February 16, 1889, as amended, and the 
report of that Committee (typical of its many reports on 
similar papers) to which the Acting Comptroller General 
refers in his letter contains this language: 

“The joint select committee of the Senate and House of 
Representatives, appointed on the part of the Senate and on 
the part of the House of Representatives, to which are re- 
ferred the reports of the Archivist of the United States (in 
comphance with section 9 of the National Archives Act 
approved June 19, 1934), in respect to accumulation of rec- 
ords which are not needed or useful in the transaction of 
the current business of departments, bureaus, etc., and have 
no permanent value or historical interest, respectfully report 
to the Senate and House of Representatives, pursuant to an 
act entitled ‘An act to authorize and provide for the dispo- 
sition of useless papers in the executive departments, ap- 
proved February 16, 1889, as amended, as follows: 

“Your committee has taken action on the records described 
in the attached report of the Archivist of the United States, 
dated April 18, 1988, to the Seventy-fifth Congress, second 
session, with respect to records recommended to him for 
disposal by the Department of the Treasury, and we find 
and report that said records are not needed in the trans- 
action of the current business of such Department and have 
no permanent value or historical interest. 

“We recommend that the Department of the Treasury, as 
required by law, destroy or otherwise effectively dispose of 
such records; if by sale, upon the best obtainable terms, 
after due publication of notice inviting proposals therefor. 
and receive and pay the proceeds thereof into the Treasury 
of the United States and make report thereof to Congress.” 
[Italics supplied. | 

It thus appears that at all times since the enactment of 
the National Archives Act the Congress has considered those 
provisions of the act of February 16, 1889, as amended, 
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which relate to the establishment and functions of the Joint 
Committee on the Disposition of Executive Papers as still 
in effect. This interpretation by the Congress of its own 
enactments is not to be disregarded. Swigart v. Baker, 229 
U.S. 187. 

I am in accord, therefore, with the conclusion reached by 
your late General Counsel in his opinion, a copy of which 
you furnished me, that the practice now followed by your 
Department in disposing of its useless papers is n accordance 
with existing law. 

Respectfully, 
FRANK MURPHY. 





CONTRACTS WITH COOPERATIVE ASSOCIATIONS AT RURAL 
REHABILITATION PROJECTS 


Loan agreements entered into by the Department of Agriculture with 
cooperative associations at Rural Rehabilitation projects for the 
purpose of establishing hosiery mills at such projects were author- 


ized by statutes then existing. 

Public Resolution No. 1 of February 4, 1939, forbidding the use of 
public funds for such purposes, does not apply to contracts previ- 
ously made. 

Marcu 4, 1939. 

The Secretary oF AGRICULTURE. 

My Dear Mr. Secretary: In your letter of February 15, 
you refer to a letter of the Acting Comptroller General of 
December 6, 1938, advising you that upon the record then 
before him credit would not be allowed for payments made 
under certain loan agreements entered into by your Depart- 
ment with cooperative associations at five rural rehabilitation 
projects of the Farm Security Administration for the pur- 
pose of establishing hosiery mills at those projects; and in 
view of the Acting Comptroller General’s letter you request 
my opinion respecting the legality of the loan agreements 
and your rights and duty with respect to future disburse- 
ments thereunder, “particularly” requesting my advice “as 
to (1) whether the officials designated for the countersigna- 
ture of checks on funds of the cooperative associations are 
under a duty to countersign checks, in proper form and 
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drawn for proper purposes, required by the cooperative 
associations for the continued construction of the factory 
buildings and the manufacture of equipment and machinery ; 
(2) whether it is the duty of this Department to insist upon 
the prompt and full performance of contracts entered into 
for those purposes where 1t appears that the security of the 
United States as to funds already expended would be affected 
by the breach thereof; and (3) whether such duties are 
affected by reason of the letter of the Acting Comptroller 
General of December 6, 1938, referred to above.” 

In your letter you give the substance of the loan agree- 
ments, stating in detail the facts surrounding the making 
of them. In substance you state that the five resettlement 
projects involved were established as subsistence homestead 
projects under the National Industrial Recovery Act and the 
Emergency Relief Appropriation Act of 1933; that their 
administration was vested in you by Executive Order No. 
7530 of December 31, 1936, as amended by Executive Order 
No. 7557 of February 19, 1937; and that each of the projects 
was instituted for the purpose of rehabilitating a large 
number of families left stranded by certain economic con- 
ditions which you outline, and was allotted funds for that 
purpose by the President from time to time prior to July 
22,1937. With respect to each project you give the location ; 
the approximate area and proportion of land available for 
cultivation; the number of families; the total population; 
the number of persons of employable age, and the number, 
a very large percentage in each case, who are unable to 
secure employment at or near the project; the average pres- 
ent family income, considerably lower than the income neces- 
sary to provide a minimum standard of living, which 1s also 
given; the number of persons who may be reasonably ex- 
pected to secure employment in each mill when completed, 
and the anticipated increase in the average family income 
as a result. 

You further state that the agricultural possibilities at 
each of the projects are being exploited to the fullest ex- 
tent; that it has been administratively determined that at 
each of the projects the possibilities for agricultural income 
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are insufficient to support their homesteaders; that a large 
percentage of the families residing on the projects will con- 
tinue indefinitely to require relief or work relief and cannot 
be rehabilitated unless supplemental income is provided from 
nonagricultural sources; and that without such supplemental 
income the homesteaders will not be able to make any pay- 
ments for their subsistence homesteads, thus making it vir- 
tually impossible for the Government to liquidate its 
investments in the projects themselves. | 

You outline a proposal received from the Dexdale Hosiery 
Mills, Lansdale, Pa., under which that company agreed that 
if the Government would make loans to cooperative asso- | 
clations at the projects enabling them to construct and equip 
hosiery mills, the Dexdale company would enter into con- 
tracts with such associations to have its throwing and knit- 
ting operations performed by the homesteaders, thus supply- 
ing employment which it was believed would be sufficient to 
render the projects self-sustaining. 

Specifically, you state in part: 

“In order to safeguard the interests of the United States, 
it was required that the entire proceeds of each of the loans 
to each cooperative association be deposited 1n a central bank 
account, and that the terms of the resolution of the board 
of directors of each such cooperative association authorizing 
the establishment of such bank account provide that with- 
drawals therefrom may be made only by checks of the 
cooperative association signed by its treasurer and coun- 
tersigned by a person designated for that purpose by the 
Administrator of the Farm Security Administration. The 
purpose of requiring the countersignature of such checks was 
to afford the Government assurance that the proceeds of 
the loans would be spent only in accordance with the terms 
of the loan agreement and in return for proper performance 
by the building contractors, the machinery manufacturers, 
and other persons who are supplying materials or services for 
the establishment of these mills. 

“In making these loans, the Department of Agriculture 
made the following administrative findings and determina- 
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tions: (1) that the loans were necessary for, and would 
complete, the rehabilitation of the families residing on the 
projects by providing a steady and adequate supplementary 
income; (2) that the loans would be to the financial advan- 
tage of the United States, since (a) no subsidy was required 
but instead the Government would receive back the full 
amount of its loans with interest, (b) the Government would 
be able to discontinue nonrecoverable expenditures for relief 
and work relief for the homesteaders, and (c) the Govern- 
ment would be assisted in liquidating its investments in the 
projects by collecting purchase payments from the home- 
steaders on their houses and farm units, which payments 
could not be made out of their present restricted incomes; 
and (8) that, by reason of the management contract which 
had been entered into with the Dexdale Hosiery Mills, the 
loans would involve collaboration rather than competition 
with private enterprise, and would assure to the home- 
steaders the benefits of competent and experienced business 
‘ management.” 

It appears that the loan agreements were entered into in 
September 1938, and in October of that year the amounts 
of the several loans were paid over to the respective co- 
operative associations by Treasury checks which were depos- 
ited by such associations to their respective credit in banks 
of their own choosing, subject to withdrawal upon checks 
countersigned by the designated representative of the Farm 
Security Administration as required by the terms of the loan 
agreements. It further appears that at the time the above- 
mentioned letter of the Acting Comptroller General was 
received by you approximately $250,000 of these funds had 
been withdrawn from such banks, upon checks so counter- 
signed, in payment for construction on the factory buildings 
and for machinery; that contracts had been let with private 
building contractors for the construction of the several 
factory buildings, and substantial portions of each factory 
had been erected; that an irrevocable order for the manu- 
facture of necessary knitting machines, constituting a major 
portion of the machinery to be placed in the factories, had 
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been given at an aggregate purchase price of approximately 
1,000,000; and that the manufacturers of these machines had 
already completed a considerable number of them. 

That the facts thus given by you were not before the 
Acting Comptroller General at the time his letter of Decem- 
ber 6, 1938, was written is shown by that letter itself. Under 
them the administrative interpretation of the applicable 
statutes,! which appears to have been consistently followed 
theretofore, fully supports your authority to enter into the 
agreements at the time they were consummated. The Act- 
ing Comptroller General in another case involving similar 
facts, of which he was fully advised, approved the pay- 
ments.2. Also, it appears that this construction and the 
practice developed thereunder was known to and had been 
acquiesced in by the Congress.® 

As bearing upon your right at this time to continue to 
allow disbursements to be made under the agreements, at- 
tention is invited to Public Resolution No. 1, 76th Congress, 
approved February 4, 1939, 53 Stat. 507, which contains the - 
following provision: 

“* * * no funds appropriated in the Emergency Re- 
lief Appropriation Act of 1938 or herein appropriated shall 
be used by any Federal agency, to establish mills or factories 
which would manufacture for sale articles or materials in 
competition with existing industries.” 

This statute, enacted since the agreements were made, 
unquestionably prohibits the making of similar agreements 
in the future, and, since the moneys involved in the loan 
agreements mentioned in your letter were appropriated by 
the Emergency Relief Appropriation Act of 1938, the ques- 
tions arise (1) whether the act should be construed retro- 
actively, and (2) if so, whether the funds involved in the 

1 Sec. 208 of the National Industrial Recovery Act, 48 Stat. 205; sec. 1 of the 
Emergency Relief Appropriation Act of 1935, 49 Stat. 115; sec. 1 of the Emer- 
gency Relief Appropriatiom Act of 1936, 49 Stat. 1608 ; sec. 1 of the Emergency 
Relief Appropriation Act of 1937, 50 Stat. 352; sec. 43 of the Bankhead-Jones 
Farm Tenant Act, 50 Stat. 530; sec. 1 (3) of the Emergency Relief Appropria- 
tion Act of 1938, 52 Stat. 809. 


216 Dec. Comp. Gen. 1043. 
3 See sec. 43 of the Bankhead-Jones Farm Tenant Act, supra. 
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instant cases, since they may be expended only upon checks 
countersigned by your designated representative, are so 
under your jurisdiction or control as to make the statute 
applicable to them. 

Your Solicitor, in his opinion which you furnished me, 
points out that the courts have generally held that a statute 
will not be construed retroactively unless it clearly appears 
that such was the legislative intent, United States v. Mag- 
nolia Co., 276 U. S. 160, 162; Uneted States v. St. Louzs, ete. 
Ry. Co., 270 U. S. 1, 2; Fullerton Co. v. Northern Pacifie, 
266 U.S. 435, 437; Shwadb v. Doyle, 258 U.S. 529, 534; U.S. 
Fidelity Co. v. Struthers Wells Co., 209 U. S. 306, 314; 
Miller v. United States, 294 U. S. 485, 489; Hassett v. Welch, 
303 U. S. 308, 314; and that this rule of construction 1s 
particularly applicable when the statute, if construed retro- 
actively, would affect or impair vested rights accrued under 
an earlier statute. United States v. Heth, 3 Cranch 399, 
413; Southwestern Coal Co. v. McBride, 185 U. S. 499, 503; 
Hathaway v. Mutual Life Ins. Co., 99 Fed. 5384 (C. C. D. 
Wash., 1900); Western Pac. R. Corporation v. Baldwin, 89 
F. (2d) 269 (C. C. A. 8th Cir., 1987) ; Mew York Life Ins. 
Co. v. Truesdale, 79 ¥. (2d) 481 (C. C. A. 4th Cir., 1935) ; 
Hoyt Metal Co. v. Atwood, 289 Fed. 453 (C. C. A. 7th Cir., 
1923). The above provision of Public Resolution No. 1 
contains no language indicating such an intent; nor do 
I find in its legislative history‘ anything requiring such 
a construction. 

Your Solicitor further points out that the agreements 
involved were consummated and the loans paid over to the 
cooperative associations prior to the enactment of the statute 
and that your only control and jurisdiction over the funds is 
that conferred by the requirement that checks drawn against 
them be countersigned by a designated representative of 
the Farm Security Administration, as provided for in the 
agreements; and in this connection he calls attention to the 
case of National Surety Co. v. Winslow, 143 Minn. 66, 68; 173 
N. W. 181. In that case the defendant had secured a con- 
tract to lay the flooring in a certain building and had bor- 


* Congressional Record, January 13 and 26, 1939, v. 84, pp. 468, 1141-1143. 
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rowed from a creditor the necessary funds to enable him to 
perform the contract. The lending creditor required that 
the funds advanced be deposited by the contractor in a bank 
account to be withdrawn only by checks countersigned by 
the creditor. The National Surety Company brought suit 
against the contractor, attaching the funds in the bank, and 
the lending creditor intervened, claiming a right to such 
funds superior to the plaintiff’s attachment. The court said: 

“The contention that the contract referred to gives rise 
to an equitable lien upon the funds in question in inter- 
veners’ favor, or a right similar to such a lien, is not sus- 
tained. We find nothing in the contract taken as a whole 
to justify the conclusion of the creation of any relation be- 
tween defendant and interveners, other than that of debtor 
and creditor, with the privilege on the part of interveners, 
as creditors, obviously to guard against a diversion or dis- 
sipation of the money advanced by them, to supervise and 
in effect direct the expenditure of * * * the funds so 
advanced. And it is clear that a relation of that character 
though coupled with the supervisory right mentioned, can 
vest in interveners no legal or equitable personal claim to 
the funds arising out of the transaction.” 


While I find noe decision of a Federal court passing directly 
upon this question, neither do I find any decision of a State 
court holding to the contrary. 

Under all the circumstances, I am of the opinion that the 
weight of authority sustains the view that the agreements 
referred to in your letter are not affected by the above pro- 
vision Of Public Resolution No. 1, and that you are justified 
in continuing to permit disbursements to be made under 
them, and in insisting upon their full performance according 
to their terms. It follows that the officer of the Farm Se- 
curity Administration designated for that purpose may con- 
tinue to countersign checks properly drawn in accordance 
with, and for purposes designated in, the agreements. 

Respectfully, 
FRANK MURPHY. 
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The practices and devices of the German Government described 
herein constitute the paying or bestowing of bounties or grants 
within the meaning of sec. 303, Tariff Act of 1930, and it is the 
duty of the Secretary of the Treasury to impose countervail- 
ing duties upon articles affected thereby. 

The proposed Treasury decision is appropriate in form to carry out 
that purpose. 


| Marcu 18, 1939. 
The SECRETARY OF THE TREASURY. 

My Dear Mr. Srcrerary: Reference is made to your 
memorandum to the President, dated November 28, 1938, 
in which you outline certain practices now prevailing in 
Germany, and to your recent informal request for my opin- 
ion as to whether those practices require the imposition by 
the Treasury Department of countervailing duties under 
section 303 of the Tariff Act of 19380. 

You state in your memorandum that the following prac- 
tices now prevail in Germany: 

“(1) The prospective American importer of German 
goods ‘buys’ one of a limited number of kinds of merchan- 
dise (cotton or copper in most, if not all, cases) for dollars 
at the world price. The kind of merchandise to be admitted 
into Germany for the purpose of the ‘barter’ must be ap- 
proved by the German import control authorities, and such 
approval is strictly limited to a very few kinds of goods. 

(2) The merchandise is shipped into Germany, having 
theretofore been sold to a German purchaser for free marks 
(which, as appears below, are immediately blocked) at a 
price substantially higher than the mark equivalent of the 
total cost to the vendor, if such cost is calculated at the 
current official rate of exchange. This spread or ‘uberpreis’ 
(over-price) 1s uniformly 3314 percent in the case of cot- 
ton. It has been less uniform but usually greater in amount 
in the case of copper. In every case the price to be paid 
by the German vendee must receive prior approval by the 
German import control authorities. 

“(3) The marks paid by the German vendee are required 
to be paid into special accounts in German banks, where, 
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as mentioned above, they are held as ‘blocked’ or controlled 
funds for the account of the prospective American importer 
mentioned above. 

“(4) Whatever the formal limitations upon the use of 
such controlled funds by their American owner may be, their 
only practical use is in payment for German goods to be 
shipped to the United States. The kinds of goods for 
which such payment may be made are restricted to those 
set forth in detail in a list published by the German ex- 
change control authorities on July 19, 1938. Excluded from 
this list are, in general: 

“(a) Articles and commodities in which Germany has a 
virtual international monopoly to such extent that their ex- 
port at the current high German prices requires no assist- 
ance. | 
“(6) Goods of which there is a shortage in Germany so 
that their export is not favored by the German Govern- 
ment. 

“(e) Goods composed of foreign materials to such a large 
extent that their export is objectionable to the German Gov- 
ernment because of the drain on Germany’s foreign balances 
which would result from the purchase of the materials used 
in their manufacture.” 

From a subsequent memorandum, dated January 20, 1989, 
it appears that the following example will serve to illustrate 
how the present German practices operate: 

An American importer desires to import into the United 
States from Germany certain German cameras. Before this 
can be done approval of the transaction must be obtained 
from the German exchange control authorities, without 
whose approval nothing can be exported from Germany. This 
approval is obtained, and under an arrangement approved 
by the German import control authorities, without whose 
approval nothing can be imported into Germany, a German 
agent acting for the American importer buys American 
cotton at the world price for $1,000 and sells it in Germany 
for 2,500 Reichsmarks (the world price at the prevailing 
rate of exchange of 40 cents), plus a premium of 3314 per- 
cent, making a total sales price of 3,833 Reichsmarks, the 
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equivalent of $1,338. This sales price has been fixed in ad- 
vance by the German import control authorities, and the 
German purchaser of the cotton is required to pay it into 
a special account in a German bank in free German marks, 
which immediately become blocked and frozen and there- 
after, for all practical purposes, are usable only by the 
American importer in the purchase of cameras which the 
German exchange control authorities have authorized to be 
exported from Germany. The American importer there- 
upon buys cameras for $1,333 (3,333 Reichsmarks) and im- 
ports them into the United States. Thus, for cameras 
which cost the American importer $1,000 the German ex- 
porter is paid $1,333; with the result that the German ex- 
porter is enabled to compete unfairly with, and probably 
to undersell, American camera manufacturers, while the 
exportation to Germany of American cotton is correspond- 
ingly restricted or curtailed. 

Section 303 of the Tariff -Act of 1930 (46 Stat. 687; 
U.S. C., title 19, sec. 1303) reads: 

“Whenever any country, dependency, colony, province, or 
other political subdivision of government, person, partner- 
ship, association, cartel, or corporation shall pay or bestow, 
directly or indirectly, any bounty or grant upon the manu- 
facture or production or export of any article or merchan- 
_ dise manufactured or produced in such country, dependency, 
colony, province, or other political subdivision of govern- 
ment, and such article or merchandise is dutiable under the 
provisions of this act, then upon the importation of any 
such article or merchandise into the United States, whether 
the same shall be imported directly from the country of 
production or otherwise, and whether such article or mer- 
chandise is imported in the same condition as when exported 
from the country of production or has been changed in 
condition by remanufacture or otherwise, there shall be 
levied and paid, in all such cases, in addition to the duties 
otherwise imposed by this act, an additional duty equal to 
the net amount of such bounty or grant, however the same 
be paid or bestowed. The Secretary of the Treasury shall 
from time to time ascertain and determine, or estimate, the 
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net amount of each such bounty or grant, and shall declare 
the net amount so determined or estimated. The Secretary 
of the Treasury shall make all regulations he may deem 
necessary for the identification of such articles and mer- 
chandise and for the assessment and collection of such addi- 
tional duties.” 

In an opinion, dated June 2, 1936 (38 Op. 489), the At- 
torney General had occasion to consider certain practices 
then prevailing in Germany, including that of currency 
manipulations by the German Government through “con- 
trolled,” “frozen,” or “blocked” mark accounts known as 
“Aski mark accounts” and “Barter mark accounts,” and 
held them to constitute “the payment or bestowal, directly 
or indirectly, of bounties and grants upon German exports” 
within the meaning of the above-quoted section of the Tariff 
Act of 1930, “calling for the imposition by the Treasury 
Department of countervailing duties” under that statute. 

Comparison of the present German practices and those 
considered in the above-mentioned opinion of the Attorney 
General shows that they are identical in purpose and effect. 
Adopting the language of that opinion (pp. 497-498), the 
present practices, like the former “are * * * for the 
benefit of German exporters and enable them to export their 
goods so as to be in a position to compete with our domestic 
products * * *”; under them, “export transactions are 
completely controlled by the German government which 
permits only such exports as it deems to be in the German 
interest, and the devices described are means by which the 
German government enables the German exporters to ex- 
port without incurring loss”; “the German authorities also 
completely control imports into Germany, permitting only 
those which are deemed for the benefit of that country”; 
and, manifestly, “the whole policy indicates a desire to 
encourage exports from and discourage imports into 
Germany.” 

The same opinion, after discussing the facts there in- 
volved, continued in part: 

“T have no doubt that the script and bond practices and 
also the currency manipulations constitute the payment or 
bestowal, directly or indirectly, of bounties and grants upon 
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German exports calling for the imposition by the Treasury 
Department of countervailing duties. * * * 

“* * * the whole aim seems to be to vest in the Ger- 
man government absolute control over exports; the deter- 
mination of whether the particular export is to the best in- 
terests of Germany, the determination of how much depre- 
ciated currency is required by the exporter in order to en- 
able him to place his goods in this country in competition 
with similar goods here, and the necessary manipulation to 
accomplish the end desired. * * * The intent of the 
practices is to assist German exporters and the results carry 
out that intent. ‘However the same be paid or bestowed’ 
it 1s plain that there is a bounty or grant paid or bestowed 
‘directly or indirectly’ by the German government which has 
established the machinery for the benefit of the German 
exporter and which assists him in the operation of it.” 

Since the German practices now prevailing are identical 
in purpose and effect with those discussed in the above- 
mentioned opinion of the Attorney General, it follows that 
they likewise call for the imposition by the Treasury De- 
partment of countervailing duties. 

From other data available, it appears that in December 
1936 the German Government was advised, with your ap- 
proval, that certain practices then proposed by the German 
authorities to govern the exchange of proceeds of American 
goods sold to Germans for German goods sold to Americans 
would not call for countervailing duties. An examination 
of those practices, however, shows a fundamental difference 
between them and the practices now under consideration. 
The former contemplated that both the sale of the Ameri- 
can goods and the purchase of the German goods concerned 
were to be upon an uncontrolled market “at the current fair 
German open-market prices for such goods,” while the lat- 
ter involves a controlled market for both American and 
German goods and, as to American goods, prices arbitrarily 
fixed by the German Government. The practical effect of 
the present practices is the same as that which would flow 
from the imposition and collection by the German Gov- 
ernment of a special duty or impost upon American goods 
and the subsequent use of the funds thus derived to sub- 
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sidize German exports to America in order to enable Ger- 
man exporters successfully to compete in the markets of this 
country. Insofar as they involve imports into Germany 
of American goods, such imports are restricted to essential 
raw materials which Germany does not produce in quanti- 
ties sufficient to supply its needs and which, therefore, must 
be imported. Instead of permitting these raw materials to 
be purchased at world prices and paid for in foreign ex- 
change, as is customary in international trade, the German 
Government requires them to be purchased and paid for 
under the practices outlined. Thus burdensome import 
restrictions are imposed upon American goods and at the 
same time substantial subsidies are bestowed upon German 
goods exported to this country. 

It is my opinion, therefore, that it is the duty of the 
Secretary of the Treasury to impose countervailing duties 
under section 303 of the Tariff Act of 1930 upon such goods 
imported into this country from Germany as are affected 
by the practices outlined in the above-mentioned memoran- 
dum of November 28, 1938, and that the proposed Treas- 
ury Decision, copy of which accompanied the memorandum, 
is. appropriate in. form to carry out that purpose. 

Respectfully, 
FRANK MURPHY. 





MINIMUM WAGES, WORKS PROGRESS ADMINISTRATION 


The Works Progress Administration should not now depart from the 
interpretation heretofore applied in the administration of the Work 
Relief and Public Works Appropriation Act of 1938 that the mini- 
mum wage of 25 cents per hour is to be observed only where that 
rate has been established “for persons employed by private em- 
ployers in any occupation” under the Fair Labor Standards Act and 
where persons are employed by the Works Progress Administration 
“in similar occupations in the same locality.” 


Marcu 24, 1939. 
The PresipEnt. 

My Dear Mr. Presivent: I have the honor to respond to 
your request of March 18 for my opinion upon a question 
submitted by the Works Progress Administrator with respect 
to the applicability of the minimum wage provision of the 


39 Op. A. G. The President 267 


Fair Labor Standards Act (approved June 25, 1938), 52 
Stat. 1060, to employees on projects of the Works Progress 
Administration. | 

The Work Relief and Public Works Appropriation Act of 
1988 (approved June 21, 1938), 52 Stat. 809, provided as 
follows: 

“Sec. 9. The rates of pay for persons engaged upon projects 
under the appropriations in this title shall be not less than 
the prevailing rates of pay for work of a similar nature in 
the same locality as determined by the Works Progress Ad- 
ministration: Provided, That if minimum rates of pay for 
persons employed by private employers in any occupation are 
established by or pursuant to the authority conferred by any 
Labor Standards Act enacted at the third session of the 
Seventy-fifth Congress, not less than the minimum rates of 
pay so established shall be paid to persons in similar occupa- 
teons in the same. locality employed on projects under the 
appropriation in subsection one of section one of this title.” 
[Italics supplied. ] 

The Fair Labor Standards Act, subsequently enacted, con- 
tained the following pertinent provision under the title 
“Minimum Wages’”— 

“SEc. 6. (a) Every employer shall pay to each of his em- 
ployees who is engaged in commerce or in the production of 
goods for commerce wages at the following rates— 

(1) during the first year from the effective date of this 
section, not less than 25 cents an hour, * * *.” 

As pointed out by the Administrator and by his General 
Counsel in the letter and memorandum transmitted by you, 
the debates in the Congress upon the above-quoted provision 
of the Work Relief and Public Works Appropriation Act 
of 1938, indicated the existence of a view among some mem- 
bers, at least, that a minimum wage of 25 cents per hour 
would be made effective on projects of the Works Progress 
Administration. However, the statute actually provided 
only that if minimum rates of pay should be established 
“for persons employed by private employers in any occu- 
pation” not less than such minimum rates should be paid to 
persons employed on projects of the Works Progress Ad- 
ministration “in similar occupations in the same locality.” 
Since the Fair Labor Standards Act established a minimum 





268 Minimum Wages 


wage only for employees “engaged in commerce or in the 
production of goods for commerce” and, furthermore, ex- 
pressly provided in section 13 for certain exemptions, it 
appears to be an inescapable conclusion that the minimum 
wage of 25 cents per hour is not prescribed for all possible 
classes of workers employed by the Works Progress Admin- 
istration any more than it is prescribed for all classes of 
workers employed by private industry. - 

Colonel Harrington, the present Administrator, states that 
both he and his predecessor have heretofore proceeded upon 
the theory that the Work Relief and Public Works Appro- 
priation Act should be administered in accordance with the 
literal meaning of the terms therein used, with the result 
that some persons currently employed on projects of the 
Works Progress Administration are being paid hourly rates 
of less than 25 cents. 

Colonel Harrington further indicates that when testifying 
before the Senate Committee on Appropriations at the hear- 
ings on House Joint Resolution No. 88, which became Public 
Resolution No. 1, Seventy-sixth Congress (approved Feb- 
ruary 4, 1939), 53 Stat. 507, making an additional appropria- 
tion for the Works Progress Administration, he stated “that 
if the committee desired a minimum of 25 cents an hour to be 
paid to persons employed on projects operated by this Ad- 
ministration, it would be possible to insert in the joint reso- 
lution under consideration a short sentence to that effect, but 
the Senate committee failed to make an amendment which 
would have clarified the matter.” 

It is correctly stated by the General Counsel of the Works 
Progress Administration (citing Aldridge et al. v. Williams, 
8 How. 8; Caminetti v. United States, 242 U.S. 470; Penna. 
R. BR. Co. v. International Coal Co., 230 U.S. 184) that it is 
not permissible to refer to proceedings in the Congress to 
change the plain implication of the words of a statute or for 
the purpose of construing a statute contrary to its terms. 
Furthermore, some inference of congressional approval of, 
or at least acquiescence in, the interpretation applied in the 
Works Progress Administration, is to be derived from the 
fact that the Congress with knowledge of the practice has 
now provided additional funds—probably affected by esti- 
mates.based in part upon the rate of wages actually paid— 
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for administration under the same statute except as other- 
wise specifically provided, but without any change in the 
provision concerning minimum wages and without any indi- 
cation of disapproval of the interpretation placed upon it. 

Based upon the foregoing, it is my opinion that the Works 
Progress Administration should not now depart from the 
interpretation heretofore applied in the administration of 
the Work Relief and Public Works Appropriation Act of 
1938 that the minimum wage of 25 cents per hour is to be 
observed only where that rate has been established “for per- 
sons employed by private employers in any occupation” 
under the Fair Labor Standards Act and where persons are 
employed by the Works Progress Administration “in similar 
occupations in the same locality.” 

I am returning herewith the documents which accompanied 
your letter. 

Respectfully, 
FRANK MURPHY. 


FEDERAL AID FOR HIGHWAY CONSTRUCTION 


The word “pledged” in section 12 of the act of June 18, 1934, con- 
templates a definite pledge which enters into the contract with 
purchasers of bonds and is to be distinguished from a mere setting 
aside of revenues subsequent to the issuance of the bonds. 

Bonds eligible for redemption out of one-fourth of the revenues 
derived from gasoline taxes, under Texas law as it existed when 
the act of June 18, 1934, was passed, are not “bonds for the pay- 
ment of which such revenues are pledged,” within the contempla- 
tion of that act. It follows that this portion of the revenues had 
already been diverted to uses other than those mentioned in the 
Federal act when that act was passed, and no additional diversion 
will result if other bonds similarly affected are now made eligible 
for payment therefrom. 


The opinion iS rendered under circumstances stated and without 
purpose to advise or influence the Texas Legislature. 


Marcu 31, 1939. 
The SECRETARY OF AGRICULTURE. 
My Dear Mr. Secretary: In your letter of March 24, you 
request my opinion whether the State of Texas would be 
subject to the penalty prescribed by section 12 of the Fed- 
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eral act of June 18, 1934, if its legislature should enact 
Texas Senate Bill No. 104, now pending before it, and, pur- 
suant thereto, the State should use its County and Road Dis- 
trict Highway Fund for interest and principal payments 
with respect to all bonds, warrants, or other evidence of 
indebtedness issued prior to January 1, 1939, by counties or 
road districts of the State for road construction purposes. 

The Attorney General cannot assume to act as.the legal 
adviser of State legislatures, and ordinarily must decline 
to render an opinion upon the possible effects of pending 
State legislation. It appears, however, from data sub- 
mitted in connection with your letter, that the chairman of 
the Texas Highway Commission has requested you, as the 
officer of the Federal Government charged with the admin- 
istration of the Federal act of June 18, 1934, to advise him 
whether the enactment of Texas Senate Bill No. 104 would 
adversely affect the right of the State of Texas to receive 
its allotment from funds made available by the Congress for 
Federal aid for highway construction, stating that “upon 
request of a member of Texas Legislature Chief MacDonald 
of the United States Bureau of Public Roads ruled that 
proposed bill if enacted would constitute diversion under 
said section twelve and result in substantial reduction Fed- 
eral aid to Texas.” Under these circumstances—and since 
I feel that the conclusion of the Chief of the Bureau of 
Public Roads is in error and should not be permitted to 
stand as representing the official position of the United 
States Government—I deem it proper to render the opinion 
for your guidance, but not for the purpose of advising or 
attempting to influence the Texas Legislature. 

Section 12 of the Federal act of June 18, 1934, 48 Stat. 
993, 995, reads: 

“Since it is unfair and unjust to tax motor-vehicle trans- 
portation unless the proceeds of such taxation are applied 
to the construction, improvement, or maintenance of high- 
ways, after June 30, 1935, Federal aid for highway con- 
struction shall be extended only to those States that use 
at least the amounts now provided by law for such pur- 
poses in each State from State motor-vehicle registration 
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fees, licenses, gasoline taxes, and other special taxes on 
motor-vehicle owners and operators of all kinds for the 
construction, improvement, and maintenance of highways 
and administrative expenses in connection therewith, in- 
cluding the retirement of bonds for the payment of which 
such revenues have been pledged, and for no other purposes, 
under such regulations as the Secretary of Agriculture shall 
promulgate from time to time: Provided, That in no case 
shall the provisions of this section operate to deprive any 
State of more than one-third of the amount to which that 
State would be entitled under any apportionment hereafter 
made, for the fiscal year for which the apportionment is 
made.” 

Section 6 of Chapter 18, General and Special Laws of 
the State of Texas, 42d Legislature, 83d Called Session, ap- 
proved September 17, 1932, which was in effect at the time 
the Federal act of June 18, 1934, was approved (and which 
I understand is still in effect), directs the Comptroller Gen- 
eral of Public Accounts, after deducting from the total oc- 
cupation or excise tax on the business of selling gasoline 
certain refunds provided for by law, to “allocate and place 
the remainder of said occupation or excise tax * * * in 
the State Treasury as provided by law, in the proportion 
as follows: One-fourth (14) of such Seennation or excise 
tax shall go to, and be placed to the credit of, the Available 
Free School Fund; one-fourth (14) of same shall go to, 
and be placed to the credit of, a fund to be known as the 
‘County and Road District Highway Fund’; the remain- 
der of such occupation or excise tax shall go to, and be 
placed to the credit of, the State Highway Fund, for the 
construction and maintenance of the public roads of the 
State, constituting and comprising the system of State 
Highways of Texas, as designated by the State Highway 
Commission of Texas.” 

Section 5 of Texas Senate Bill No. 104 deals with the 
same revenues dealt with by section 6 of the Texas act of 
1932, and provides, as does the 1932 act, for one-fourth 
thereof to go to the public schools, one-fourth to a fund for 
the retirement of county and district bonds issued for road 
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construction purposes, and the remaining one-half to the 
State Highway Fund. It does, however, enlarge the uses 
to which the one-fourth set apart for the retirement of 
county and district road construction bonds and obligations 
may be put by including among those eligible for participa- 
tion in the fund some issued by counties and districts for 
road construction purposes but not made so eligible by the 
1932 act. 

The declared policy and purpose of the 1982 Texas statute 
and of Senate Bill No. 104 are substantially the same. Both 
declare it “to be the policy of the State to take over, 
acquire, * * * and retain, the interest and equities of 
the various counties and defined road districts in and to” 
certain roads mentioned in them respectively. Both state 
that their respective “further provisions * * *  consti- 
tute fair, just, and equitable compensation, repayment and 
reimbursement to said counties and defined districts for 
their aid and assistance to the State in the construction of” 
the highways and roads mentioned in them respectively, 
and that such provisions fully discharge “the legally im- 
plied obligations of the State to compensate, repay, and re- 
imburse the agencies of the State for expenses incurred 
at the instance and solicitation of the State, as well as 
for expenses incurred for the benefit of the State.” Both 
make the county and road district bonds or obligations men- 
tioned in them respectively, which “were issued for, and the 
proceeds actually expended in, the construction of” roads, 
eligible for participation in the distribution of the one- 
fourth of the net revenues derived from the occupation or 
excise tax on the business of selling gasoline, and both 
expressly provide that no provision thereof shall “be con- 
strued to authorize the giving or lending of the credit of 
the State to any county or district or to pledge the credit 
of the State in any manner whatever for the payment of 
any of the outstanding road indebtedness herein referred 
to of the counties or districts of the State.” Both declare 
that the “eligible” obligations mentioned in them shall 
remain obligations of the respective counties and road 
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districts which issued them and which shall remain liable 
thereon, stating: 

“* * * and it is not the purpose or intention of this 
Act, or any part hereof, to obligate the State of Texas 
directly or indirectly or contingently, for the payment of 
any such obligations or that the State of Texas should 
assuine the payment of any of? said obligations, and this 
Act 1s not to be construed as obligating the State of Texas 
to the holders of any of said obligations to make any pay- 
ment of the same, or any part thereof, nor shall such holders 
have any rights to enforce the appropriations of any of 
the moneys hereinabove provided for, but the provisions 
hereof are intended solely to compensate, repay and reim- 
burse said counties and districts for the aid and assistance 
they have given to the State.” 

Thus the only change here material which Texas Senate 
Bill No. 104, if enacted into law, would make in the 1932 
statute relates to the uses to which the one-fourth of the 
designated revenues set apart for the retirement of county 
and district road construction bonds and obligations may be 
put—Senate Bill No. 104 making eligible for participation 
in such fund some bonds issued by counties and districts 
for road construction purposes which were not made so 
eligible by the 1932 act. The question, therefore, is whether 
the making of these additional bonds eligible for participa- 
tion in that fund would subject the State to the penalty 
feature of section 12 of the Federal act. 

The evil at which section 12 of the Federal act is aimed 
is the increasing tendency of the States to divert revenues 
derived from the sources mentioned to other than high- 
way purposes. By its penalty feature the Federal statute 
seeks to limit such diversions to those permitted by the laws 
of the several States as they existed at the time it was 
enacted, and it does not become operative against a State 
so long as it uses “at least the amounts” expendable for 
the purposes mentioned in the statute under the laws of the 


1The words in italics appear in the 1932 act but not in Texas Senate Bill 
No. 104. 
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State as they existed at the time the Federal statute was 
enacted—that is, unless after June 30, 1935, the State diverts 
to other than the purposes mentioned in section 12 more 
of such revenues than were so diverted by the statutes of 
the State as they existed when the Federal statute was 
enacted. 

In stating the purposes for which the designated revenues 
should be used the statute limits bonds to be retired there- 
from to those “for the payment of which such revenues have 
been pledged.” When speaking of such bonds, I must con- 
clude that the Congress contemplated a definite pledge of 
such revenues in the sense and manner indicated in Miller 
v. Hamilton, 283 Fed. 402, 406. Such a pledge is illus- 
trated by the following provision in section 9 of the act 
of the Legislature of Puerto Rico approved July 3, 1929 
(Laws, Special Session, 1929, p. 72), authorizing the issu- 
ance of bonds under authority conferred upon the legisla- 
ture by the Congress: 

“The good faith of The People of Porto Rico is _—e 
irrevocably pledged for the payment of the principal of, 
and interest on, the aforesaid bonds; and all such funds as 
may be collected by reason of taxes levied under section 
29 of the Isabela Irrigation Act, as hereby amended, shall 
be devoted, and are hereby irrevocably pledged to secure 
payment of the principal of, and interest on, the aforesaid 
bonds.” 

Such a pledge enters into the contract with the purchaser 
of the bonds and is to be distinguished from a mere appro- 
priation or setting aside of revenues subsequent to the issu- 
ance of bonds, affected by no contractual consideration, and 
repealable or changeable by the legislature without any 
breach of faith. 

As pointed out by the court in Brooke et al. v. Phila- 
delphia, 162 Pa. 123, 130, 29 Atl. 387, 24 L. R. A. 781: “the 
word ‘pledged’ is to have, in its connection here, not a 
technical legal definition, but its obvious meaning, that of 
a solemn promise, which, under no possible circumstances, 
shall be violated.” 
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Judged by such standards neither the bonds made eligible 
by the Texas act of 1932 for redemption out of the one- 
fourth of the revenues set aside for that purpose, nor those 
which would be made so eligible by Texas Senate Bill No. 
104, if enacted into law, are “bonds for the payment of 
which such revenues have been pledged” within the mean- 
ing of section 12 of the Federal act. It follows that at the 
time the Federal statute was enacted one-half of the rev- 
enues derived by the State of Texas from its occupation or 
excise tax on the selling of gasoline had already been 
diverted to uses other than those mentioned in that statute. 
Texas Senate Bill No. 104, if enacted into law, would not 
increase the amount diverted for such purposes by the 
Texas act of 1932. It would add to the bonds eligible for 
participation in the portion of the designated funds diverted 
to bond retirement purposes by the 1932 Texas act, but in 
my opinion this addition to the uses of funds already 
diverted at the time the Federal statute was enacted, alone, 
would not violate the purpose and intent of that statute. 

I have not overlooked the opinion of the Attorney General 
of April 18, 1988 (39 Op. 157), in which certain statutes 
of the State of Massachusetts were considered. That opin- 
ion dealt with State statutes which subsequent to June 30, 
1935, diverted to purposes not sanctioned by the Federal 
statute—purposes in no way connected with roads—reve- 
nues which the basic State statute had not so diverted at 
the time the Federal statute was enacted. Here the basic 
State statute had so diverted the revenues in question prior 
to the enactment of the Federal statute. | 

Your Solicitor, in an opinion dated March 138, 1939, 
reaches the conclusion that the enactment by the Texas Legis- 
lature of Texas Senate Bill No. 104 would not subject that 
State to the penalty prescribed by section 12 of the act of 
June 18, 19384. For the reasons above given I concur in 
that conclusion. 

Respectfully, 
ROBERT H. JACKSON, 
Acting Attorney General. 
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FILLING VACANCY IN OFFICE OF POSTMASTER 


Lhe act of June 25, 1988, placing postmasters of the first, second, and 
third classes in the classified civil service, does not authorize the 
Civil Service Commission to fix a time limit within which the Presi- 

- dent must fill a vacancy in the office of such a postmaster. 


Aprit, 10, 1939. 
The PRESIDENT. 

My Dear Mr. Presipent: I have the honor to refer to the 
memorandum of your Secretary, Mr. Stephen Early, dated 
March 30, 1939, transmitting a letter of the Civil Service 
Commission of the same date and requesting that if there is 
no objection on the part of this Department the opinion of 
the Attorney General requested by the Commission be 
rendered. 

The letter of the Civil Service Commission reads: 

“We have the honor to request that an opinion be secured 
from the Attorney General as to the interpretation and ap- 
plication of the act of June 25, 1938: (Public, No. 720, 75th 
Congress), providing for the inclusion of first-, second-, and 
third-class postmaster positions in the classified civil service. 

“Since a difference of opinion exists between the Post 
Office Department and this Commission as to the interpreta- 
tion of certain provisions of the statute, a ruling of the 
Attorney General seems desirable. A memorandum of points 
and authorities discussing the legal issues involved is inclosed 
herewith.” 

The memorandum reads in part: 

“The act of June 25, 1938, provides as follows: 

“That postmasters of the first, second, and third classes 
shall hereafter be appointed in the classified service without 
term by the President by and with the advice and consent 
of the Senate: Provided, That postmasters now serving may 
continue to serve until the end of their terms, but they shall 
not acquire a classified civil service status at the expiration 
of such terms of office except as provided in Section 2 
hereof. 

“ “Sec. 2. Appointments to positions of postmaster at first-, 
second-, and third-class post offices shall be made by the re- 


152 Stat. 1076. 
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appointment and classification, noncompetitively, of the in- 
cumbent postmaster, or by promotion from within the. 
Postal Service in accordance with the provisions of the Civil 
Service Act and Rules, or by competitive examination, in 
accordance with the provisions of the Civil Service Act and 
Rules. No person shall be eligible for appointment under 
this section unless such person has actually resided within 
the delivery of the office to which he is appointed, or within 
the city or town where the same is situated for one year next 
preceding the date of such appointment, if the appointment 
is made without competitive examination; or for one year 
preceding the date fixed for the close of receipt of applica- 
tions for exammation, if the appointment is made after 
competitive examination. 

“ “Src. 3. Appointments of acting postmasters in all classes 
of post offices shall be made by the Postmaster General: Pro- 
vided, That acting postmasters shall serve not to exceed six 
months from the date of their designation, except that the 
Postmaster General may extend the period of service of any 
acting postmaster beyond such six months’ period with the 
permission of the Civil Service Commission.’ 

* * * # 7 

“A question has arisen * * * as to whether there is 
any specific period after the expiration of an existing term 
of office within which the Post Office Department must pro- 
ceed with the regular filling of the vacancy. 

“Two existing statutes must be taken into consideration 
in reaching a determination of this question. The acts of 
March 1, 1921, and June 10, 1921, provide as follows: 

**Whenever the office of any postmaster becomes vacant, 


_ the Postmaster General? or the President shall supply such 
vacancy without delay, and the Postmaster General shall 


promptly notify the General Accounting Office of the 
change; and every postmaster and his sureties shall be re- 
sponsible under their bond for the safekeeping of the public 
property of the post office, and the due performance of the 
ctuties thereof, until the expiration of the commission, or 


1Postmasters of the fourth class are appointed by the Postinaster General, 
U. S. C., title 39, see. 31. 
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until a successor has been duly appointed and qualified, and 
‘has taken possession of the office; except that in cases where 
there is a delay of sixty days in supplying a vacancy, the 
sureties may terminate their responsibility by giving notice, 
in writing, to the Postmaster General, such termination to 
take effect ten days after sufficient time shall have elapsed to 
receive a reply from the Postmaster General; and the Post- 
master General may, when the exigencies of the service re- 
quire, place such office in charge of a special agent until the 
vacancy can be regularly filled; and when such agent shall 
have taken charge of such post office, the lability of the 
sureties of the postmaster shall cease.’ (U.S. C., title 39, 
sec. 88; R. S., sec. 3836; March 1, 1921, c. 88, sec. 1, 41 Stat. 
1151; June 10, 1921, c. 18, sec. 304, 42 Stat. 24.) 

“It is further provided in an act reported in section 39, 
title 39, U.S. C.: 

“‘Whenever the office of a postmaster becomes vacant 
through death, resignation, or removal, the Postmaster Gen- 
eral shall designate some person to act as postmaster until 
a regular appointment can be made by the President in case 
the office is in the first, second, or third class, and by the 
Postmaster General when the office is in the fourth class; 
and the Postmaster General shall notify the General Ac- 
counting Office of the change. The postmaster so appointed 
shall be responsible under his bond for the safekeeping of 
the public property pertaining to the post office and the per- 
formance of the duties of his office until a regular postmaster 
has been duly appointed and qualified and has taken posses- 
sion of the office. Whenever a vacancy occurs from any cause 
the appointment of the regular postmaster shall be made 
without unnecessary delay. A person who, upon the occur- 
rence of a vacancy and pending the appointment of a post- 
master or the designation of an acting postmaster, assumes 
and properly performs the duties of postmaster at any third- 
or fourth-class post office shall be allowed compensation as 
postmaster for the period of such service * * *.” (U.S. 
C., title 89, sec. 39; March 1, 1921, c. 88, sec. 1, 41 Stat. 1151; 
June 10, 1921, c. 18, sec. 304, 49 Stat. 24s April 22, 1937, 
c, 129, 50 Stat. 71.) 
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“There seems to be derivable from these two provisions a 
distinction between a vacancy occurring upon the expiration 
of a postmaster’s commission and a vacancy occurring be- 
cause of the death, resignation, or removal of a postmaster. 
Under section 88 of the U. S. Code as quoted above, it is 
indicated that a postmaster, on the expiration of his term, 
should hold over in office until his commission expires or 
until a successor is duly appointed, qualified, and takes 
possession of the office. 

“Section 39 of the Code provides for the creation of an 
acting postmastership only when the office is vacated by the 
death, resignation, or removal of a postmaster. Since the 
act of June 25, 1938, provided, as of that date, for the in- 
clusion of Presidential postmaster positions in the classified 
service, it was necessary for Congress to establish for in- 
cumbent postmasters not having a civil service status a legal 
right to continue in civil-service positions after June 25, 
1938. This was accomplished by the proviso that ‘postmas- 
ters now serving may continue to serve until the end of their 
terms.’ The interposition of title 39 of the Code enumerat- 
ing the specific and exclusive conditions under which acting 
postmasterships may be created would seem to preclude the 
creation of acting postmasterships so far as the hold-over 
incumbents are concerned because the office has not been 
vacated by one of the three conditions named in the statute— 
death, resignation, or removal. Further, under the provi- 
sions of title 38 of the Code, hold-over postmasters are 
charged with certain responsibilities as to the safeguarding 
of public property entrusted to their care and to the dis- 
charge of the duties of the office until replacement is made 
by a duly appointed successor. 

% * % Cy a 


“At this point it may be argued that the procedure ‘out- 
lined in title 88 of the U. S. Code charging the hold-over 
postmaster with the continued operation of the office and 
requiring appointing officials to proceed without delay in 
supplying the vacancy, includes authority for the hold-over 
incumbent’s retention without regard to his civil-service 
status. Should this interpretation be adopted, however, the 
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plain intention of the act of June 25, 1988, to bring postmas- 
terships into the classified civil service could partially fail 
of its purpose by nonaction by the appointing authority as 
to the reappointment of a duly qualified candidate at the 
expiration of existing terms. Under such an interpretation, 
hold-over postmasters without civil-service status could 
continue to occupy civil-service positions indefinitely and 
there would be no authority in the Commission to require 
the terminations of such appointments and the filling of the 
positions under the alternative processes described in sec- 
tion 2 of the act of June 25, 1938. For this reason, and to 
effectuate what it conceives to be the fundamental objective 
of this statute, the Commission has adopted the view that 
at the expiration of an existing term, the continued occu- 
pancy of a postmastership by a hold-over incumbent could 
and should be regarded as authorized by the continuing 
provisions of Civil Service Rule VIII, under which a person 
without civil-service status can be temporarily assigned to 
a civil-service position, pending the regular filling of the 
vacancy. The acceptance of this interpretation would pro- 
vide the Commission with the authority to place a time limit 
on the temporary incumbency and to require the filling of 
the position through regular methods, by withdrawing 
authority for further temporary appointment.” 

Thus it appears that the question upon which the Civil 
Service Commission desires the opinion of the Attorney 
General may be stated as follows: 

“Does the Civil Service Commission, in view of the provi- 
sions of the act of June 25, 1938, have authority to fix a time 
limit within which the President must act to fill a vacancy 
in an office of postmaster of the first, second, or third class?” 

On this question attention is invited to the opinion of 
Attorney General Miller to the Postmaster General, dated 
August 22, 1892 (20 Op. 447). That opinion dealt with the 
status of James Hill, Postmaster at Vicksburg, Miss., and 
with the hability of the sureties on his bond. Mr. Hill,. un- 
der date of June 2, 1891, had been given a recess appointment 
as such postmaster by the President, his commission to con- 
tinue until the next session of the Senate and no longer. 
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After the Congress convened in December 1891, the nomina- 
tion of Mr. Hill was duly sent to the Senate by the Presi- 
dent, but the Senate adjourned without taking action 
thereon. Discussing the legal questions involved, Attorney 
General Miller, after quoting section 3836 of the Revised 
Statutes (U.S. C., title 39, sec. 38), said in part: 

“The words ‘whenever the office of any postmaster becomes 
vacant’ are general, and, in my opinion, include the case 
stated by you. The expiration of Mr. Hill’s commission does 
not, in my opinion, put him or his sureties in any different 
relations to the Government than is occupied by a post- 
master and his sureties where a commission for four years 
has expired. * * * 

“Until some action is taken by the President or yourself 
it 1s not to be supposed that the duties of the office are to 
remain undischarged, and the public service brought to a 
standstill. To avoid this Congress has provided in the sec- 
tion referred to that ‘every postmaster and his sureties shall 
be responsible under their bond for the safekeeping of the 
public property of the post office, and the due performance 
of the duties thereof, until the expiration of the commission, 
or until a successor has been duly appointed and qualified 
and has taken possession of the office.’ The word ‘or’ should, 
in my opinion, be read ‘and.’ This is made clear by the fol- 
lowing words: ‘Except that in cases where there is a delay 
of sixty days in supplying a vacancy, the sureties may ter- 
minate their responsibility by giving notice in writing,’ etc. 

* * * ** * 


“This section makes it the duty of the appointing power 
to act promptly by requiring the vacancy to be filled ‘with- 
out delay.’ It at the same time impliedly recognizes that 
conditions may exist preventing immediate action. A rea- 
sonable time must elapse in any event, and even if the 
appointing power failed in any case to act, the public inter- 
ests are protected by making the parties responsible for the 
due performance of the duties of the office, * * *. 


x * * ax se 


“It may be said that this construction enables the Presi- 


. dent to fill this and similar offices continuously without the 
58039™49-_vol. 389 20 
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advice and consent of the Senate. I think not. It is not to 
be presumed that the duty enjoined upon the President of 
filling such a vacancy without delay will be neglected longer 
than is necessary to enable him to make the proper selection, 
or that he will seek to assume power which belongs to him 
generally in conjunction with the Senate. Such presump- 
tions as has been before said (19 Op. 264), are ‘incompati- 
ble, with the character of the high office with which the votes 
of an intelligent people have intrusted the President.’ The 
Constitution provides for the expiration of the commission; 
it in no way affects the office or provides that its duties shall 
cease. Mr. Hill’s term was limited, but Congress has pro- 
vided for the continuance of the business of the office by 
providing that the incumbent and his sureties shall continue 
to manage it and discharge its functions until the vacancy 
is filled or you send agents to take charge thereof.” 

I think that the position taken by Attorney General Miller 
in the above opinion is sound, and that the principles an- 
nounced by him are applicable to the question presented by 
the Civil Service Commission, as I have interpreted it. It 
follows, in my opinion, that the question must be answered 
in the negative. 


Respectfully, 
FRANK MURPHY. 





COUNTERVAILING DUTIES ON IMPORTS FROM ITALY 


Payments made to exporters of Italian silk products, with the effect, 
manifestly intended, of enabling them successfully to compete in 
the markets of this country are bounties or grants within the 
meaning of sec. 303, Tariff Act of 19380, and it is the duty of 
the Secretary of the Treasury to impose countervailing duties 
upon such products when imported into the United States from | 
Italy. 

The proposed Treasury decision is appropriate in form and substance 
to accomplish that purpose. 


APRIL 14, 19389. 


The SECRETARY OF THE TREASURY. 

My Dear Mr. Secretary: Reference is made to your let- 
ter of April 11, 1939, transmitting a proposed Treasury 
decision imposing countervailing duties, under section 303 - 
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of the Tariff Act of 1930, upon “silk goods” imported into 
the United States from Italy, and requesting my opinion 
as to its form, substance, and legality. 

Section 303 of the Tariff Act of 1980 (46 Stat. 687; 
U.S. C., title 19, sec. 1303), reads: 

“Whenever any country, dependency, colony, province, or 
other political subdivision of government, person, partner- 
ship, association, cartel, or corporation shall pay or bestow, 
directly or indirectly, any bounty or grant upon the manu- 
facture or production or export of any article or merchan- 
dise manufactured or produced in such country, dependency, 
colony, province, or other political subdivision of govern- 
ment, and such article or merchandise is dutiable under 
the provisions of this Act, then upon the importation of 
any such article or merchandise into the United States, 
whether the same shall be imported directly from the 
country of production or otherwise, and whether such 
article or merchandise is imported in the same condition 
as when exported from the country of production or has 
been changed in condition by remanufacture or otherwise, 
there shall be levied and paid, in all such cases, in addition 
to the duties otherwise imposed by this Act, an additional 
duty equal to the net amount of such bounty or grant, how- 
ever the same be paid or bestowed. The Secretary of the 
Treasury shall from time to time ascertain and determine, 
or estimate, the net amount of each such bounty or grant, 
and shall declare the net amount so determined or estimated. 
The Secretary of the Treasury shall make all regulations 
he may deem necessary for the identification of such articles 
and merchandise and for the assessment and collection of 
such additional duties.” 

From supplemental data submitted on April 18, 1989, it 
appears that the Treasury Department has found the fol- 
lowing factual situation to exist: 

“Investigations by the Treasury Department have dis- 
closed that Royal Decree No. 1267, dated May 29, 1987, and 
published in the Gazzetta Ufficiale Del Regno d'Italia of 
August 4, 1937, provides for certain payments to be made 
to Italian exporters by reason of exportations of silk goods. 
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The price to be paid for Italian silk cocoons is fixed annu- 
ally by the Italian Government. On the basis of this price 
for cocoons, the price to be paid by manufacturers of raw 
silk is fixed in advance for 1 year. The basic rate of pay- 
ments made in connection with exports, referred to in Decree 
No. 1267 as the ‘integration quota,’ equals the difference be- 
tween the fixed Italian price and the monthly average New 
York-Yokohoma price for raw silk. An extra amount of 
4 lire per kilo is paid on exports to the United States. 
The basic rate is adjusted for different silk products ac- 
cording to the kind of silk used and the stage of its manu- 
facture. On the basis of available data for the last half of 
1938, the subsidy for the silk year 1938-39 will range from 6 
to 63 lire (30 cents to $3.30) per kilo (2.2 pounds) of silk 
in the exported articles.” 

Thus the exporter of Italian silk products, upon export- 
ing any such products to the United States, is paid a sub- 
stantial percentage of the Government-fixed cost or value of 
the raw silk entering into such products—the amount so 
paid being dependent in each case upon the kind or class 
of goods exported and the extent to which they have been 
manufactured. Such payments are made only with respect 
to goods exported. The Italian Royal Decree No. 1267, 
copy and translation of which you furnished, states that 
the purpose of such payments is to facilitate “the exporta- 
tion of silk products” and to cover the “expenses incident to 
sales” on the American markets. The effect, manifestly in- 
tended, is to. give the Italian exporter of silk products such 
financial aid as will enable him successfully to compete in 
the markets of this country. This constitutes the payment 
or bestowal of bounties or grants upon the “manufacture or 
production or export” of silk articles or merchandise within 
the meaning of section 303 of the Tariff Act of 1930. 
Downs v. United States, 187 U. S. 496; Nicholas & Co. v. 
United States, 249 U.S. 34. 

It is my opinion, therefore, that it is the duty of the 
Secretary of the Treasury to impose countervailing duties 
under section 303 of the Tariff Act of 1980 upon dutiable 
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silk merchandise imported into the United States from 
Italy, 38 Op. A. G. 489; and I find the proposed Treasury de- 
cision submitted by you appropriate in form and substance 
to accomplish that purpose. 
Respectfully, 
FRANK MURPHY. 





JURISDICTION REQUIRED FOR FEDERAL BUILDING SITES 


Sec. 3050 R. S. has been effective since 1841 and during that time has 
been repeatedly interpreted and applied as contemplating ea#clusive 
jurisdiction flowing from consent by the States under art. I, sec. 8, 
el. 17, of the Constitution. 

This interpretation is not affected by the decision in James v. Dravo 
Contracting Co., 302 U. S. 134, upholding the right of a State to 
qualify its consent and giving rise to the inference that the Congress 
may have acted under an erroneous impression concerning “consent” 
under the Constitution. | 

The Virginia statute of March 28, 1936, expressing qualified consent 
to acquisitions of land by the United States, does not meet the 
requirements of sec. 355 R. S. 


May 5, 1939. 
The SECRETARY OF THE TREASURY. 

My Dear Mr. Secrerary: In your letter of April 1 you 
requested my opinion as to the sufficiency of the following 
section of the Virginia statute of March 28, 1936 (Acts 1936, 
pp. 608, 610), to meet the requirements of section 355 of 
the Revised Statutes (U.S. C., title 40, sec. 255) : 

“Section 19. The conditional consent of the Common- 
wealth of Virginia is hereby given to the acquisition by the 
United States, or under its authority, by purchase, lease, con- 
demnation, or otherwise, of any lands in Virginia, whether 
under water or not, from any individual, firm, association or 
body corporate, for sites for customs houses, court-houses, 
post offices, arsenals, forts, naval bases, military or naval 
air ports or airplane landing fields or for any military or 
naval purpose or other purpose embraced within the pro- 
visions of the seventeenth clause of the eighth section of 
Article One of the Constitution of the United States. The 
conditions upon which this consent is given are as follows: 
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“That there is hereby reserved in the Commonwealth of 
Virginia, over all lands so acquired by the United States 
for the purposes aforesaid, the jurisdiction and power to 
levy a tax on oil, gasoline and all other motor fuels and 
lubricants thereon owned by others than the United States 
and a tax on the sale thereof, on said lands, except sales 
to the United States for use in the exercise of essentially 
governmental functions; there is further expressly reserved 
in the Commonwealth of Virginia the jurisdiction and power 
to serve criminal and civil process on said lands and to 
license and regulate, or to prohibit, the sale of intoxicating 
liquors on any such land and to tax all property, including 
buildings erected thereon, not belonging to the United States 
and to require licenses and impose license taxes upon any 
business or businesses conducted thereon. For all purposes 
of taxation and of the jurisdiction of the courts of Virginia 
over persons, transactions, matters and property on said 
lands, the said lands shall be deemed to be a part of 
the county or city in which they are situated. Any such 
acquisition by or conveyance or lease to the United States, 
as is herein provided for, shall be deemed to have been 
secured or made upon the express condition that the reserva- 
tions of power and limitations hereinabove provided for are 
recognized as valid by the United States, and, in the event 
the United States shall deny the validity of same, as to 
all or any part of such lands, then and in that event, the 
title and possession of all or any such part of such lands 
shall immediately revert to the Commonwealth of Virginia, 
or to the person, firm, association, or body corporate from 
whom acquired. Over all lands acquired by or leased or 
conveyed to the United States pursuant to the conditional 
consent herein conferred, the Commonwealth of Virginia 
hereby cedes to the United States the power and jurisdiction 
to protect said lands and all property of the United States 
thereon from damage, depredation, or destruction, to regu- 
late traffic on the highways thereon and all necessary juris- 
diction and power to operate and administer said land and 
property thereon for the purposes for which same may be 
conveyed to the United States, but said jurisdiction and 
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power hereby ceded to the United States shall not be con- 
strued as being in any respect inconsistent with or as in 
any way impairing the jurisdiction and powers hereinabove 
specifically reserved to the Commonwealth of i al 

Section 355 R. S. reads in part as follows: 

“No public money shall be expended upon any site or 
land purchased by the United States for the purposes of 
erecting thereon any armory, arsenal, fort, fortification, 
navy- yard, custom-house, light-house, or other public build- 
ing; of any kind whatever, until the written opinion of the 
Attorney General shall be had in favor of the validity of 
the title, nor until the consent of the legislature of the State 
in which the land or site may be, to such purchase, has been 
given.” 

The Federal statute has been effective since 1841 and dur- 
ing that time has been repeatedly interpreted and applied 
as contemplating that exclusive jurisdiction flowing from 
“consent” by the States under art. I, sec. 8, cl. 17 of the Con- 
stitution, which provides that “the Congress shall have 
power * * * to exercise exclusive legislation in all 
cases whatsoever” over land acquired for the seat of the 
National Government and “to exercise like authority over 
all places purchased by the consent of the legislature of 
the State in which the same shall be, for the erection of 
forts, magazines, arsenals, dock-yards, and other needful 
buildings * * *,” 

There is no doubt that the Virginia statute fails to meet 
the requirements of section 355 R. S. as thus construed. 
88 Op. A. G. 341. The question is now raised only because 
of the decision in James v. Dravo Contracting Co., 302 U. S. 
134, 148, which upheld the right of a State to qualify its 
consent but did not involve section 355 R. S. I quote from 
the opinion of the Court: 

“Clause 17 contains no express stipulation that the consent 
of the State must be without reservations. We think that 
such a stipulation should not be implied. We are unable to 
reconcile such an implication with the freedom of the State 
and its admitted authority to refuse or qualify cessions of 
jurisdiction when purchases have been made without con- 
sent or property has been acquired by condemnation. In 
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the present case the reservation by West Virginia of con- 
current jurisdiction did not operate to deprive the United 
States of the enjoyment of the property for the purposes 
for which it was acquired, and we are of the opinion that 
the reservation was applicable and effective.” 

It has been urged by the Attorney General of Virginia 
that prior to this decision it was thought there could be no 
consent under the Constitution other than an unqualified 
consent which carried with it exclusive jurisdiction and that 
this view influenced the interpretation placed upon section 
355 R.S. However that may be, the view did not originate 
after the statute was enacted. As the Court pointed out, 
“the point was suggested by Justice Story in United States 
v. Cornell [1819], Fed. Cas. No. 14,867.” The probable 
truth is that the Congress when choosing its language in 
1841 thought consent would carry with it exclusive juris- 
diction and that the interpretation thereafter placed upon 
the statute correctly reflected the legislative contemplation. 

The provision has remained effective for nearly a hundred 
years, during which time the Congress has acquiesced in the 
interpretation placed upon it and, indeed, has reenacted it 
(act of June 28, 1980, c. 710, 46 Stat. 828) without change 
of language—which under ordinary circumstances, at least, 
is regarded as settling the question of interpretation. 
Swendig v. Washington Co., 265 U. 8. 322, 381; United 
States v. Jackson, 280 U.S. 183, 193; 89 Op. A. G. 132 (Feb. 
23, 1938). Furthermore, the matter may be affected by the 
principle noticed in Boston Sand Co. v. United States, 278 
U. S. 41, 48, that “if Congress has been accustomed to use 
a certain phase with a more limited meaning than might 
be attributed to it by common practice, it would be arbitrary 
to refuse to consider that fact when we come to interpret a 
statute.” 

There would appear to be little occasion to provide man- 
datorily for acquisition of jurisdiction as a condition of the 
expencliture of Federal funds if any cession of jurisdiction, 
howsoever qualified and conditioned, would suffice, although 
amounting perhaps to no more than an acquisition of the 
land without consent of the State and without express cession 
of jurisdiction. . 
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For the foregoing reasons it is my opinion that the pro- 
visions of the Virginia statute do not meet the requirements 
of section 355 R. S. 


Respectfully, 
FRANK MURPHY. 





MISSION POINT LIGHTHOUSE RESERVATION 


The act of March 8, 1931, authorizing conveyance of the Mission Point 
Lighthouse Reservation to the State of Michigan is properly to be 
interpreted as authorizing conveyance only of land no longer re- 
quired at that time; it does not authorize conveyance now of the. 
portion then reserved. 


May 8, 1939. 
The SECRETARY OF COMMERCE. 

My Dear Mr. Secrerary: I have your letters of Febru- 
ary 9 and May 1 in connection with the question of your 
authority under the act of March 3, 1931, c. 440, 46 Stat. 
1510, to convey to the State of Michigan “the remaining por- 
tion of Mission Point Lighthouse Reservation, Mich., com- 
prising 5.38 acres and dwelling reserved by the Government 
in the deed to the State dated February 15, 1932.” 

The statute 1s copied below: 

“That the Secretary of Commerce is hereby authorized to 
clispose of to the State of Michigan the hghthouse reserva- 
tions at Mission Point and Grand Traverse Point, in the 
State of Michigan, the same to be held by said State for 
public-park purposes, on such terms as he may determine 
and with such reservations and restrictions as may be neces- 
sary or proper for the maintenance and operation of light- 
houses and Coast Guard station and for construction, main- 
tenance, and use of such building or other property thereon 
as the needs of navigation may now or hereafter require; 
reserving also full and permanent right of ingress and egress 
to and from and travel upon lands which may thus be dis- 
posed of, for construction, maintenance, and operations of 
lighthouses, Coast Guard station, and of buildings and prop- 
erty in connection therewith: Provided, That should the 
State of Michigan fail to keep and hold said land for park 
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purposes title thereto shall revert to and be reinvested in 
the United States.” 

Your Solicitor states, in his opinion submitted by you, 
that in 1931 the Mission Point Lighthouse Reservation con- 
sisted of approximately 142 acres and that only a small part 
thereof was needed for lighthouse purposes. In reporting 
upon the bill which became the act of March 3, 1931, the 
House and Senate committees included a memorandum 
transmitted by the Acting Secretary of Commerce which 
stated that “portions of the reservations referred to are no 
longer required for lighthouse purposes” and that “the de- 
‘scription of the properties it is proposed to transfer * * * 
will be incorporated in the deeds of conveyance if the pro- 
posed legislation should become a law.” (S. Rept. 1804, 
H. Rept. 2568, 71st Cong., 3d sess.) After enactment of the 
legislation all portions of the Mission Point Lighthouse Res- 
ervation except the 5.38 acres mentioned by you were con- 
veyed to the State. The land reserved by the United States 
was used for lighthouse purposes until October 20, 1938, at 
which time the light was moved to a new site beyond the 
limits of the reservation. 

I concur in. the conclusion of your Solicitor that the act 
of March 3, 1931, is properly to be interpreted as authoriz- 
ing conveyance only of land “no longer required” at the 
time it was enacted, and that the statute does not authorize 
conveyance now of the portion then reserved. 

Respectfully, 
FRANK MURPHY. 





CITIZENSHIP OF ILLEGITIMATE CHILDREN 


During many years foreign-born illegitimate children of American 
mothers have been permitted to enter the United States and in some 
classes of cases, at least, exclusion of such children is not only harsh 
but largely impracticable. It is not clear, however, that these 
children have acquired American citizenship and additional 
legislation is desirable. 


May 10, 1939. 
The SECRETARY OF STATE. 
My Dear Mr. Secretary: I have your letter of April 19 
requesting my opinion whether foreign-born illegitimate 
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children of American mothers may be regarded as American 
citizens. 

You point out that during many years such children have 
been permitted to enter the United States, and I perceive the 
harshness that would follow any other course. Nevertheless, 
it has been held that the applicable statutory provisions apply 
only to legitimate children, and two Circuit Courts of Ap- 
peals have questioned the conclusion of Acting Attorney 
General Ames (82 Op. 162, 164) that such children acquire 
citizenship through their fathers if subsequently legitimated. 
Ng Suey Hiv. Weedin, 21 F. (2d) 801; Afason ex rel. Chin 
Suey v. Tillinghast, 26 F. (2d) 588. Also it appears to have 
been considered that prior to recent amendments women were 
incapable of transmitting citizenship to their children (38 
Op. A. G. 10, 14). 

For the foregoing reasons, and after careful consideration, 
I am constrained to concur in the conclusion of the Secretary 
of Labor, stated in her letter to you of March 15, that resort 
to the Congress for additional legislation is desirable—hav- 
ing in mind that in some classes of cases, at least, exclusion 
of the children is not only harsh, but largely impracticable. 

Respectfully, 
FRANK MURPHY. 





JURISDICTION REQUIRED FOR FEDERAL BUILDING SITES 


The West Virginia statute (W. Va. Code Ann., 1982, secs. 3 and 4) 
concerning the acquisition of land by the United States fails to 
meet the requirements of sec. 355 R. S. 


May 11, 19289. 
The SECRETARY OF THE TREASURY. 

My Dear Mr. Secretary: I have your letter of May 1 
requesting my opinion whether the statute of West Virginia 
(W. Va. Code Ann., 1932, secs. 3 and 4) consenting to ac- 
quisitions of land by the United States complies with the 
requirements of section 355 R. S. 

For the reasons set forth in my opinion to you of May 5, 
1939, concerning the sufficiency of a statute of the State of 
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Virginia (89 Op. 285), it must be concluded that the West 
Virginia statute also fails to meet the requirements of section 
355 R. S. 
Respectfully, 
: FRANK MURPHY. 





OHIO RIVER BASIN FLOOD CONTROL PROJECTS 


The proviso in sec. 1, act of Aug. 28, 1937, authorizing a waiver of 
certain local cooperation requirements, applies only to the Ohio 
River Basin flood control projects authorized by that section. 

A proviso is usually intended to except something from the enacting 
clause, although sometimes used to introduce independent 
legislation. 


May 20, 1939. 
The SECRETARY OF WAR. 

My Dear Mr. Secretary: Reference is made to your letter 
of April 6, 1939, requesting my opinion whether the provi- 
sion in section 1 of the act of August 28, 1937, c. 877, 50 
Stat. 876, 877, authorizing the President to waive, to the 
extent of 50 percent, the provisions of section 3 of the act 
of June 22, 1936, c. 688, 49 Stat. 1570, 1571, requiring local 
contributions of land for individual projects is applicable 
to all levee and flood-wall projects authorized in the Ohio 
River Basin or whether it is to be limited to the projects 
authorized by the act of August 28, 1937. I have also re- 
ceived your letter of May 3, 1939, enclosing a copy of the 
opinion of the Judge Advocate General of the Army upon 
the question. 

Section 3 of the Flood Control Act of June 22, 1936, 
provides that thereafter no money appropriated under the 
authority of the act shall be expended on the construction of 
any project until States, political subdivisions thereof, or 
other responsible local agencies have given assurances satis- 
factory to the Secretary of War that they will (@) provide 
without cost to the United States all lands, easements, and 
rights-of-way necessary for the construction of the project, 
except as otherwise provided in the act; (6) hold and save 
the United States free from damages to the construction 
works; and (c) maintain and operate all the works after 
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completion in accordance with regulations prescribed by 
the Secretary of War. The further provisions of the section 
are not material here and need not be stated. 

Two reservoir systems for the Ohio River Basin were 
authorized by section 5 which thereafter was amended by 
section 1 of the act of August 28, 1937, by adding a third 
paragraph under the heading “Ohio River Basin” reading: 

‘Levees, flood walls, and drainage structures: Construc- 
tion of levees, flood walls, and drainage structures for the 
protection of cities and towns in the Ohio River Basin, 
the projects to be selected by the Chief of Engineers with 
the approval of the Secretary of War, in accordance with 
the report of the Chief of Engineers in House Committee 
on Flood Control Document Numbered 1, Seventy-fifth 
Congress, first session, at a cost not to exceed $24,877,000 
for construction which is hereby authorized to be appropri- 
ated for this purpose: Provided, That the protection for 
Pittsburgh, Pennsylvania, is to be interpreted as applying 
to the metropolitan district of Pittsburgh: Provided further, 
That the local cooperation required by section 3 is complied 
with: Provided further, That if, after investigation, the 
President finds that any city or town is, by reason of its 
financial condition, unable to comply with the requirements 
of section 3 as to local cooperation, he is hereby authorized 
to waive such requirements on any individual project not 
to exceed 50 per centum of the estimated costs of the lands, 
easements, and rights-of-way: * * *.” 

The construction of additional projects for the Ohio River 
Basin was approved by the act of June 28, 1938, c. 795, sec. 
4, 52 Stat. 1215, 1217, which authorized $50,300,000 for local 
flood-protection works. Section 2, in so far as pertinent, 
provides : 

“That section 3 of the Act of June 22, 1936 (Public, 
Numbered 738, Seventy-fourth Congress), as heretofore 
amended and as herein further modified, shall apply to all 
flood-control projects, except as otherwise specifically pro- 
vided by law. 

“That in case of any dam and reservoir project, or channel 
improvement or channel rectification project for flood con- 
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trol, herein authorized or heretofore authorized by the Act 
of June 22, 1986 (Public, Numbered 738, Seventy-fourth 
Congress), as amended, and by the Act of May 15, 1928 
(Public, Numbered 391, Seventieth Congress) as amended 
by the Act of June 15, 1936 (Public, Numbered 678, Seventy- 
fourth Congress), as amended, title to all lands, easements, 
and rights-of-way for such project shall be acquired by the 
United States or by States, political subdivisions thereof 
or other responsible local agencies and conveyed to the 
United States, and provisions (a), (b), and (c) of section 
3 of said Act of June 22, 1936, shall not apply thereto.” 
It appears from the documents submitted to me that the 
loca] interests in the Ohio River Basin contend that the 
waiver proviso in the act of August 28, 1937, 1s applicable 
to all authorized levee and flood-wall projects in the Ohio 
River Basin, but the reasons for this position are not given. 
On the other hand, the War Department, the Chief of En- 
gineers and the Judge Advocate General are all of the opin- 
ion that the waiver applies only to the projects authorized 
by the act of August 28, 1937. I agree with this conclusion. 
The amendment to section 3 of the 1936 act made by 
section 4 of the 1987 act, covered by the above clause reading 
“as heretofore amended,” has no application to the present 
question and therefore it is necessary to consider only the 
original section and the 1938 amendment or modification. — 
Section 3 of the 1936 act as originally enacted prohibited 
the expenditure of moneys on the construction of any proj- 
ect until the States or the local political bodies gave assur- 
ances satisfactory to the Secretary of War that they would 
provide without cost to the United States all lands, ease- 
ments, and rights-of-way necessary for the construction of 
the project, except as otherwise therein provided, and there 
appears to be no exception in that act applicable to the 
present question. The modification of the section made by 
the act of June 28, 1938, related only to “any dam and 
reservoir project, or channel improvement or channel rec- 
tification project for flood control” and hence left untouched 
the original requirements of the section in respect to all 
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other projects—such as levee and flood-wall projects com- 
prehended within the term “local flood-protection works” for 
which $50,300,000 was authorized by the act of June 28, 
1938. Since the section, as amended and modified, is ex- 
pressly made applicable to “all flood control projects, except 
as otherwise specifically provided by law,” it follows that 
the original provisions of section 3 requiring local coopera- 
tion are applicable to the local protection works authorized 
for the Ohio River Basin by the 1938 act unless there is 
some special provision of law which would take them out of 
the operation of the act. I find no exceptive provision in 
the 1938 act, and the waiver proviso of the 1937 act cannot 
operate as an exception. 

The proviso in the 1937 act follows a provision author- 
izing the construction at a cost not to exceed $24,877,000 of 
levees, flood walls, and drainage structures for the protection 
of cities and towns in the Ohio River Basin. Generally a 
proviso is intended to except something from the enacting 
clause although sometimes it 1s used to introduce independent 
legislation. In this case I have no doubt that the proviso 
was employed in its primary sense to make an exception 1n 
the case of any individual Ohio River Basin project therein 
referred to and take it out of the operation of section 3 of 
the act of June 22, 1936, under certain conditions—not to 
introduce independent general legislation or as an amend- 
ment to section 3 of the 1936 act. Minis v. United States, 
15 Pet. 423, 445; Unsted States v. Morrow, 266 U. S. 581, 
od, 

Assuming that the 1937 and 1988 statutes deal with the 
same general subject, it may be suggested that they should 
be construed as 2n pari materia; but as the act of June 28, 
1988, is plain and unambiguous there is no justification for 
resorting to the 1987 act in order to ascertain the intention 
of the Congress in respect to the 1988 authorizations. 
Barnes v. The Railroads, 17 Wall 294, 302; Greenport Co. v. 
United States, 260 U. S. 512, 516. 

For the reasons stated, it is my opinion that the proviso 
in section 1 of the act of August 28, 1937, authorizing the 
President, under certain conditions, to waive the require- 
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ments of section 3 of the act of June 22, 1936, is applicable 
only to the Ohio River Basin projects selected by the Chief 
of Engineers with the approval of the Secretary of War 
within the hmitation of the sum of $24,877,000 authorized 
by section 1 of the act of August 28, 1937. 
Respectfully, 
JAMES W. MORRIS, 
Acting Attorney General. 


FINANCING SOUTH DAKOTA STATE EMPLOYMENT OFFICES 
BY THE SOCIAL SECURITY BOARD 


Under see. 302 (a) of the Social Security Act the Social Security 
Board is authorized to finance only that part of the total cost of a 
State’s public employment offices which is over and above the 
expense the State otherwise would have to incur to enable such 
offices to perform required dutieS not necessary for the proper ad- 
ministration of the State’s unemployment compensation law. 


Under sec. 303 (b) it is the duty of the Board to deny further grants 
to a State if failure of the State adequately to finance its employ- 
ment offices results in the improper administration of its unemploy- 
ment compensation law. 

It is also the duty of the Board under sec. 303 (a) to refuse to certify 
any grant to a State unless it finds that the State has provided 
methods of administration reasonably calculated to insure a proper 
administration of its unemployment compensation law. 


May 23, 1939. 
The PRESIDENT. 

My Dear Mr. Presipent: I have the honor to refer to your 
memorandum of May 15, 1939, transmitting a letter of the 
Chairman of the Social Security Board of the same date in 
which my opinion is requested with respect to certain ques- 
(ions relating to the authority and duty of the Social Secu- 
rity Board in connection with the financing of public 
employment offices in the State of South Dakota. 

The unemployment compensation law of South Dakota 
provides that all benefits under it shall be paid through 
employment offices, and 1t defines an employment office as “a 
free public employment office, or branch thereof, operated by 
this State or maintained as a part of a State-controlled sys- 
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tem of public employment offices.” Section 12 (a) of the 
law (Laws 8S. Dak., Sp. Sess. 1986, c. 3) provides: 

“The South Dakota State Employment Service is hereby 
transferred to the commission [Unemployment Compensa- 
tion Commission], as a division thereof, which shall estab- 
lish and maintain free public employment offices in such 
number and in such places as may be necessary for the 
proper administration of this Act and for the purpose of 
performing such duties as are within the purview of the 
Act of Congress entitled ‘An Act to provide for the estab- 
lishment of a national employment system and for coopera- 
tion with the States in the promotion of such system, and 
for other purposes,’ approved June 6, 1983 (48 Stat. 1138; 
U. S. C., title 29, sec. 49 (c)), as amended. The said 
division shall be administered by a full-time salaried direc- 
tor who shall be charged with the duty to cooperate with 
any official or agency of the United States having powers 
or duties under the provisions of the said Act of Congress, 
aus amended, and to do and perform all things necessary 
to secure to this State the benefits of the said Act of Con- 
gress, as amended, in the promotion and maintenance of a 
system of public employment offices. The provisions of the 
said Act of Congress, as amended, are hereby accepted by 
this State, in conformity with section 4 of said Act, and 
this State will observe and comply with the requirements 
thereof. The South Dakota State Employment Service 
division is hereby designated and constituted the agency 
of this State for the purpose of said Act. ‘The commission 
is directed to appoint the directoy subject to the approval 
of the Director of the United States Employment Service. 
Appointments of employees of the South Dakota State Em- 
ployment Service division shall be made by the director 
thereof in accordance with regulations prescribed by the 
Director of the United States Employment Service.” 

On December 27, 1938, you transmitted to the Attorney 
General the request of the Chairman of the Social Security 
Board for an opinion upon the following question: 

“When the Social Security Board has approved an unem- 
ployment compensation law of a State, what part of the 
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total cost of the State’s public employment offices provided 
for under and operated as an integral part of such law is 
the Social Security Board authorized to finance by grants 
certified under section 302 (a) of the Social Security Act?” 

In response to that request the Attorney General on Janu- 
ary 4, 1939, rendered an opinion in which he stated in part: 

“e * * when a State has enacted an unemployment 
compensation law which complies with the provisions of the 
Social Security Act, the Social Security Board is required 
to approve such law and to certify, under section 302 (a), to 
the Secretary of the Treasury for payment to that State 
the amounts determined by the Board to be necessary for its 
proper administration. A provision of State law prerequi- 
site to approval by the Board is that, payment of unemploy- 
ment compensation shall be made ‘through public 
employment offices in the State or such other agencies as the 
Board may approve.’ Thus, while the act does not so require, 
it contemplates that public employment offices may be util- 
ized in the administration of a State’s unemployment com- 
pensation law. 

“A State’s public employment offices, however, are set up 
by it under its own laws and for its own purposes; and they 
may be, and generally are, charged with duties other than 
those necessary for the administration of the State’s unem- 
ployment compensation law—duties in no way connected 
with such administration. This may be true even though 
they are organized under provisions of an unemployment 
compensation law. It must be presumed that maintenance 
of them for such other purposes is a proper function of the 
State. To finance, to any extent, their cost for such ends, 
however, is no duty of the Social Security Board. The 

Sooial Security Act authorizes grants for their support only 
_ to the extent necessary for the proper administration of the 
State’s unemployment compensation law. 

“Also it is to be noted that the Social Security Act was en- 
acted after the act of June 6, 1933, 48 Stat. 118, generally 
known as the Wagner-Peyser Act. The declared purpose 
of the latter statute is ‘to promote the establishment and 
maintenance of a national system of public employment 
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offices.’ In order to carry out this purpose the act estab- 
lishes the United States Employment Service, a Bureau in 
the Department of Labor, and provides that when ‘a State 
shall, through its legislature, accept the provisions of this 
act and designate or authorize the creation of a State agency 
vested with all powers necessary to cooperate with the 
United States Employment Service under this act,’ the 
Director of the United States Employment Service shall, 
from funds appropriated under the act, make grants to 
such State to aid in ‘establishing and maintaining systems 
of public employment offices * * * in accordance with 
the provisions of this act.’ The functions and duties of such 
systems of public employment offices are set out in the act, 
and many of them are such that they bear no relation to 
the administration of an unemployment compensation law. 
Reading the Social Security Act with the Wagner-Peyser 
Act it seems plain that the former should not be construed 
to encourage the establishment by States of systems of public 
employment offices other than such as may be set up under 
and in accordance with the provisions of the Wagner-Peyser 
Act.” 39 Op. 299. 
~ In his letter of May 15, 1939, the Chairman of the Social 
Security Board, after referring to the provisions of the 
South Dakota unemployment compensation law and to the 
above-quoted opinion of the Attorney General, states in 
part: | 

“Heretofore, the employment service provided for under 
the South Dakota law has been financed in part by Wagner- 
Peyser grants and State-matching funds, and in part by 
Social Security Board grants under title III of the Social 
Security Act. In order to be eligible for grants under the 
Wagner-Peyser Act, a State must comply with three prin- 
cipal requirements: (1) It must, through its legislature, ac- 
cept the provisions of that act and designate or authorize 
the creation of a State agency with the powers necessary to © 
cooperate with the United States Employment Service; (2) 
It must provide from State or from State and local sources, 
a sum equal to the Federal money to be received under that 
act; and (3) It must submit to the United States Employ- 
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ment Service, for approval, detailed plans for the adminis- 
tration of its employment service (sections 4, 5, and 7, re- 
spectively). 

“The Social Security Board has been advised that not- 
withstanding the provisions of section 12 of the South 
Dakota unemployment compensation law, that State has 
failed to make available matching funds for the fiscal year 
beginning July 1, 1939, necessary under item (2) of the 
above requirements, so that the State will not, for that 
fiscal year, be eligible for grants-in-aid under the Wagner- 
Peyser Act. The Social Security Board has also been ad- 
vised that the State will not make available, by appropria- 
tion or otherwise, any funds for that fiscal year from State 
or local sources for the operation of its public employment 
service. 

* * * se se 

“However, under section 302 (a) of the Social Security 
Act, the Board is required to certify for payment to each 
eligible State such amounts as it determines to be necessary 
for the proper administration of such State’s unemploy- 
ment compensation law during the fiscal year in which such 
payment is to be made. Under the South Dakota unemploy- 
ment compensation law, compensation must be paid through 
public employment offices serving insured as well as unin- 
sured employers and employees. If no funds other than 
Social Security Board grants will be available to the State 
agency for the maintenance of its public employment serv- 
ice during the fiscal year beginning July 1, 1939, the Board 
is convinced that under its requirements with respect to 
the proper administration of the State unemployment com- 
pensation law, as well as under the requirements of the 
State law itself, any grant by the Social Security Board of 
less than the total necessary cost of the State’s public em- 
ployment service will be and must be expended for the 
' maintenance of such employment service facilities for unin- 
sured as well as insured employers and employees as such 
grant will finance. The Board fears that the maintenance 
of such restricted facilities will result in the improper 
administration of the State law. 


36 Op. A. G. The President 301 


“The Board is therefore confronted with the problem of 
determining: (1) Whether it may certify grants to the State 
to finance the entire cost of the State’s public employment 
service during the fiscal year beginning July 1, 1939; (2) 
Whether under the January 4 opinion of the Attorney 
General and in view of the requirements of section 302 (a) 
of the Social Security Act and the requirements of the State 
law it must certify grants for only a portion of the minimum 
public employment service cost which it finds necessary for 
the proper administration of the State unemployment com- 
pensation law, although it is known that no other funds 
will be made available by the State and it is probable that 
the consequently inadequate public employment service will 
result in the inability of the State to secure a proper ad- 
ministration of the State law, in which event the Board 
would be required to deny all further grants to the State; 
or (8) Whether it must refuse to certify any grant to 
finance the cost of the State’s public employment service 
until the State indicates that it has made available funds 
from other sources to finance the balance of such public 
employment service costs.” 

The answer to question (1) above is in the negative. 
Clearly the facts shown make the Attorney General’s opinion 
of January 4, 1939, applicable. 

With respect to questions (2) and (3), attention is invited 
to the following provisions of section 303 of the Social 
Security Act (49 Stat. 626, 627) : : 

“(a) The Board shall make no certification for payment 
to any State unless it finds that the law of such State, ap- 
proved by the Board under Title IX, includes provisions 
for— 

“(1) Such methods of administration * * * asare found 
by the Board to be reasonably calculated to insure full pay- 
ment of unemployment compensation when due; * * * 

* * x # x 


“(b) Whenever the Board, after reasonable notice and 
opportunity for hearing to the State agency charged with 
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the administration of the State law, finds that in the.admin- 


istration of the law there is— 
ac aK a ae * 


“(2) a failure to comply substantially with any provision 
specified in subsection (a) ; 


the Board shall notify such State agency that further pay- 
ments will not be made to the State until the Board is satis- _ 
fied that there is no longer any such denial or failure to 
comply. Until it is so satisfied it shall make no further 
certification to the Secretary of the Treasury with respect 
to such State.” 


The above provisions of the Social Security Act are clear 
and unambiguous. As pointed out by the Chairman in ques- 
tion (2), if inadequate financing of the cost of South Da- 
kota’s employment offices results in the inability of the State 
to secure a proper administration of its unemployment com- 
pensation law, it will be the duty of the Board under sub- 
section (b) to deny all further grants to the State. It is 
equally the duty of the Board under subsection (a) to refuse 
to make any certification for payment to the State unless it 
finds among other things that the State, through its laws, 
has provided methods of administration—including the 
proper financing of its employment offices through which 
payments of unemployment compensation are to be made— 
which are reasonably calculated to insure full payment of 
unemployment compensation when due. 

While the Chairman’s letter states that the Board fears 
that the present provisions for the financing of the employ- 
ment offices of the State of South Dakota are inadequate and 
“will result in the improper administration” of the State’s 
unemployment compensation law, it does not appear that 
the Board has so found as a fact. Thus, questions (2) and 
(3) are for administrative determination by the Board in 
accordance with the facts as 1t may find them to be. 

Respectfully, 
JAS. W. MORRIS, 
Acting Attorney General. 
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CITIZENSHIP STATUS OF GROVER CLEVELAND BERGDOLL 


Regardless of questions of citizenship or admissibility under the 
immigration laws, the Secretary of Labor is advised to raise no 
objection to the arrest by military authorities of Grover Cleveland 
Bergdoll, a convicted deserter and a fugitive from justice, now 
voluntarily returning. 

The Department of Labor is further advised to maintain its posi- 
tion that Mr. Bergdoll has lost his citizenship [under sec. 1998 
R. 8.], leaving the question for future determination by the courts 
as subsequent developments may warrant. 


May 25, 1939. 
The SEcRETARY oF Laszor. 

My Dear Mapam Secnrerary: Further reference is made 
to your letter of April 24 requesting my opinion regarding 
the citizenship of Grover Cleveland Bergdoll and his eligi- 
bility for admission into this country. 

Your Solicitor and the Judge Advocate General of the 
Army at a conference here this morning stated that Mr. 
Bergdoll will arrive in New York today, that the military 
authorities propose to take him into custody for commitment 
pursuant to his conviction by court martial on March 17, 
1920, for desertion in violation of the fifty-eighth article 
of war, and that you now wish my opinion regarding the 
propriety of this course. 

Mr. Bergdoll is a fugitive from justice and efforts to bring 
about his return would long since have been made except 
for the fact that the offense is not extraditable under any 
treaty with Germany. 

Regardless of the citizenship of Mr. Bergdoll, or of his 
admissibility under the immigration laws, as to which a 
decision at this time is unnecessary, I advise that no objec- 
tion be raised by you to Mr. Bergdoll’s arrest by the military 
authorities. I further advise that your Department main- 
tain its position that Mr. Bergdoll has lost his citizenship, 
leaving the matter to be determined by the courts at such 
proper time in the future as subsequent developments may 
warrant. 
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I am sending a copy of this letter to the Secretary of War 
because of his interest in the matter. 
Respectfully, 
JAS. W. MORRIS, 
Acting Attorney General. 





LEAVE FOR TRANSFERRED EMPLOYEE 


An employee transferred from the U. S. Employees’ Compensation 
Commission to the Department of Agriculture may be granted 
leave by the latter Department to commence simultaneously with 
the effective date of the transfer. ; 

Such an employee might properly take the oath of office on the day 
of the transfer, but mere delay in taking the oath cannot be 
regarded as prejudicial. 

| JUNE 8, 1989. 

The SrecrETARY OF AGRICULTURE. 

My Dear Mr. Secrerary: I have your letter of June 3 
requesting my opinion whether a newly appointed employee 
of your Department “may be granted the annual leave ap- 
proved by her new superior, since she did not actually report 
for duty on or prior to the date of the beginning of the leave 
period,” under circumstances stated by you as follows: 

“Miss Helen Mayberry, while on annual leave from her 
position in the United States Employees’ Compensation Com- 
mission for the period from February 16 through March 4, 
1939, was notified that, by action of this Department of Feb- 
ruary 16, 1939, her transfer and appointment to a position 
in this Department would become effective February 23, 
1939. Upon being informed by the Commission that her 
leave beyond February 22 had been cancelled, since she 
would no longer be on the rolls of that agency, Miss May- 
berry applied to her prospective official superior in this 
Department for approval of leave for the balance of the 
period. The request was approved by such superior and 
Miss Mayberry signed an application on February 16, 1939, 
for 8 days and 1 hour annual leave from her new position 
for the period from February 23 to March 4, inclusive. She 
actually reported for duty and took the oath of office on 
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Monday, March 6, and immediately assumed her official 
duties.” | 

The opinion of your Solicitor indicates that the question 
is raised because of the fact that at the time the application 
for leave was made and approved the appointment had not 
become effective and, therefore, the employee was not yet 
under the jurisdiction of your Department. 

Your Solicitor cites a number of decisions of the account- 
ing officers (7 Comp. Dec. 48; 19 zd. 165, 172, 311; 20 ad. 
130; 24 zd. 547; 4 Comp. Gen. 845) which support the view 
that the granting of leave under such circumstances is proper 
in connection with transfers from one position to another 
within the same department, but he indicates that he has 
found no applicable precedent involving a transfer between 
different departments or establishments. 

The act of March 14, 1936, c. 140, 49 Stat. 1161 (U.S. C., 
title 5, sec. 80b), provides that civilian employees of the 
United States, with exceptions indicated, shall be entitled to 
specified annual leave, to be granted at such times as the 
heads of the various departments and independent establish- 
ments may prescribe under regulations formulated by the 
Président (Executive Order No. 7409, July 9, 1936). An 
employee transferred from one permanent position to 
another, within the same or a different department, is cred- 
ited with accumulated leave. 

There is no doubt that leave may be granted to commence 
simultaneously with the effective date of a transfer; and 
this requires the further and unescapable conclusion that 
it may be arranged for in advance of the moment when both 
the transfer and the grant of leave become effective. 

Of course, the employee must accept the new appointment, 
enter upon duty in accordance with its terms, and take the 
required oath of office. All this was done by the employee 
whose case you submit. She might appropriately have taken 
the oath on the day of the transfer, rather than when she 
reported for duty at the conclusion of the leave period, but, 
under long practice sanctioned by the courts and by admin- 
istrative rulings, mere delay in taking the oath cannot be 
regarded as prejudicial. United States v. Flanders, 112 
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U. S. 88, 91; United States v. Eaton, 169 U.S. 331, 348; 4 
Comp. Gen. 845; 7 Comp. Dec. 43. . I quote from the last- 
mentioned decision of the Comptroller of the Treasury 
(August 2, 1900) : 
“If the appointment provides that it shall take effect from 
a particular date named therein and entrance upon duty, and 
the person accepts the same and enters upon duty, or can be 
held to be upon constructive duty, as in the case of a leave 
of absence, the oath can be taken any time before payment 
is demanded, and after being taken he is entitled to pay from 
the time of compliance with the terms of the appointment.” 
It is my opinion that the granting of leave under the cir- 
cumstances stated by you is subject to no legal objection. 
Respectfully, oh 
- ROBERT H. JACKSON, 
Acting Attorney General. 





APPLICABILITY OF THE LIGHTHOUSE RETIREMENT ACT 
UNDER REORGANIZATION PLAN NO. II 


The Lighthouse Retirement Act will remain applicable to employees 
in the Lighthouse Service and to persons now entitled to benefits 
under the act after transfer of the Service to the Coast Guard 
under Reorganization Plan No. II. 


JUNE 26, 1939. 
The SECRETARY OF THE TREASURY. 

My Dear Mr. Secretary: Reference is made to the letter 
of the Acting Secretary of the Treasury, dated June 22, 
1939, which states in part: 

“In connection with the transfer and consolidation of the 
Lighthouse Service with the Coast Guard in this Depart- 
ment under the President’s Reorganization Plan No. II, 
effective July 1, 1939, certain employees of the Lighthouse 
Service are at the present time qualified for retirement un- 
der the retirement system for Lighthouse Service personnel 
provided in the Act of June 20, 1918, 40 Stat. 608, as 
amended November 4, 1918, 40 Stat. 1086 (U.S. C. title 38, 
sec. 763), and the Act of May 22, 1926, 44 Stat. 626 (U.S. C. 
title 33, sec. 7632). Other Lighthouse Service employees 
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are eligible (except as to age and length of service) to meet 
the requirements of the Lighthouse Service retirement 
system. 

“Your opinion is requested (1) whether personnel of the 
Lighthouse Service entitled to retirement benefits at the 
present time will be entitled to such benefits after July 1, 
1939, and (2) whether the above-cited retirement statutes 
will be applicable to personnel of the Lighthouse Service, 
now eligible (except as to age and length of service), who 
will perform in the Coast Guard the same or similar duties 
which they are now performing in the Lighthouse Service.” 

Section 8 (c) of the Reorganization Act of 1939, 53 Stat. 
561, reads: 

“All laws relating to any agency or function transferred 
to, or consolidated with, any other agency or function under 
the provisions of this title, shall, insofar as such laws are 
not inapplicable, remain in full force and effect.” 

I agree with your General Counsel that there is no reason 
for holding that after the provisions of Reorganization 
Plan No. II become effective the statute (generally known as 
the Lighthouse Retirement Act) referred to in the Acting 
Secretary’s letter will be inapplicable to Lighthouse Service 
employees of the classes eligible for retirement under it. 
That statute provides special retirement privileges for cer- 
tain classes of Lighthouse Service employees. Commenting 
upon the purpose of the statute, the Committee on Com- 
merce in the Senate and the Committee on Interstate and 
Foreign Commerce in the House in their reports recom- 
mending the enactment of the amendment of May 22, 1926, 
said in part (S. Rept. No. 715 and H. Rept. No. 742, 69th 
Cong., 1st sess.) : 

“* * * Retirement for these lighthouse employees 
was provided on account of the hazardous and responsible 
character of their work, both to increase the efficiency of the 
service and to do justice to the personnel. It is based on 
the same general grounds that retirement on a somewhat 
similar system is provided for the Coast Guard, the Coast 
and Geodetic Survey, the Public Health Service, the Army, 
and the Navy.” 





308 Amendment of Monetary Measure 


Thus it appears that, because of the hazards involved, it 
was the purpose of the Congress to provide for certain em- 
ployees in the Lighthouse Service retirement privileges sim- 
ilar to those which had been provided for the Coast Guard. 
Without further legislation, however, Lighthouse Service 
employees of the classes eligible for retirement under the 
‘Lighthouse Retirement Act will not, after Reorganization 
‘Plan No. II becomes effective, be eligible for retirement un- 
der the special statutes relating to the retirement of Coast 
Guard personnel. Therefore, unless the Lighthouse Retire- 
ment Act remains applicable such employees will be denied 
privileges which the Congress clearly intended they should 
have. 

' It is my opinion, therefore, that the answer to both ques- 
‘tions presented should be in the affirmative. 


Respectfully, 
FRANK MURPHY. 





AMENDMENT OF MONETARY MEASURE AFTER ITS 
EXPIRATION 


‘The enactment after midnight, June 30, 1939, of bill H. R. 3325, 
extending the time for exercise of powers relating to the stabili- 
zation fund and alteration of the weight of the dollar, will confer 
upon the President the powers enumerated therein until June 30, 
1941. 

An amendatory act is not invalid because it purports to amend a 
statute that has terminated, or to extend a power conferred by, 
but expired under the terms of, an existing statute. 


June 30, 1939. 
The Present. 
_ My Dear Mr. Presivent: I have the honor to refer to your 
inquiry whether the provisions of H. R. 3325 will be sufh- 
cient to accomplish their purpose if enacted into law after 
midnight, June 30, 1989. In particular, your question is 
whether under such circumstances the powers which are con- 
ferred upon you by the bill will be extended by it so that 
they will not expire until June 30, 1941, unless sooner termi- 
‘nated by declaration on your part in accordance with the 
terms of the bill. 
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It is my opinion that the bill if enacted after midnight, 
June 30, 1939, will confer upon you the powers enumerated 
in it until June 30, 1941. As the Circuit Court of Appeals 
for the Eighth Circuit said in City of Beatrice v. Masslich, 
108 Fed. 743, 746: 

“While there is some conflict of opinion on the subject, 
the decided weight of authority and the better opinion 1s 
that an amendatory statute is not invalid, though it purport 
{o amend a statute which had previously * * * for any 
reason been held invalid. This question is quite fully con- 
sidered, and all the authorities cited, in the recent opinion 
of the United States circuit court of appeals for the Seventh 
circuit in the case of Wire Co. v. Boyce (C. C. A.) 104 Fed. 
172, to which we refer without citing the cases. Finding no 
error in the record, the judgment of the circuit court 1s. 
effirmed.” 

In the Were Co. case, the court for the Seventh Circuit 
sald: ee 

“In Jones v. Commissioner, Judge Cooley, writing the 
Opinion, in response to the argument that an amendatory 
ect which refers to a repealed or nonexisting act must be 
invalid, said: 

“*This reasoning seems to us too refined for practical 
value. Under our constitution, the mode of amending a sec- 
tion of a statute is by enacting that the section in question 
“shall read as follows.” ‘The position of the section in the. 
original statute is not changed, and there is no reason why 
subsequent amendments of the same section should not be 
made by reference to its number in the original statutes.’ ” 

H. R. 3325, insofar as it relates to your question, extends 
certain powers granted the President by specified sections 
of prior acts of the Congress to which specific reference is. 
made. As the Supreme Court of Arkansas, in dealing with 
a similar question, said in Fenolio v. Sebastian Bridge Dis- 
trict, 183 Ark. 380, 388, “The law itself was not dead, though 
the power conferred could no longer be exercised without 
further legislative action.” | | 

While there are some inconsistent decisions of State 
courts, I find no Federal decision in conflict with the view 
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above expressed, and the great weight of authority fully 
supports that view. Jn re Rahrer, 140 U.S. 545; Baltimore 
fd: O. R. Co. v. Van Ness, 2 Fed. Cas. 574; Patton v. The 
People, 229 Ill. 512; Attorney General v. Stryker, 141 Mich. 
437; Lawton Spinning Co. v. Commonwealth, 2382 Mass. 28; 
Crocker v. Crane,21 Wend. (N. Y.) 211; Anderson v. County 
Commissioners, 67 Colo. 403; People ex rel. Strough v. Can- 
vassers, 143 N. Y. 84; The State, ex rel., v. Batley, 56 Kan. 
81; 59 C. J., p. 856; Sutherland, Statutory Construction, v. 
1 (9 ed.) p. “435, 

The Congress has accepted this view in the past. The 
Settlement of War Claims Act of 1928, approved March 10, 
1928, originally required that application for payment of 
awards under the act be made within a period of 2 years 
after its enactment. The act has been amended five times 
since 1928 by merely striking out “2 years” and inserting in 
leu thereof “4 years,” “6 years,” “8 years,” “10 years,” or 
“12 years.” The last two times that this act has been 
amended in this respect (1936 and 1938) the extending act 
has in-each case extended the expiring provision after it 
had terminated. 

Respectfully, 
FRANK MURPHY. 





SURETY BONDS—QUALIFICATION OF A MUTUAL SURETY 
COMPANY 


Sec. 3, act of Aug. 13, 1894, as amended, requiring a corporate surety 
to have a “paid-up capital of not less than $250,000” was appar- 
ently intended to insure the financial integrity of a surety com- 
pany and to require the maintenance of a fixed fund to protect 
the United States against losses. 

The “paid-up capital” requirement, supra, is satisfied, under condi- 
tions stated, by a mutual company whose capital required by State 
law is equivalent to capital stock of a stock company. 


JULY 28, 1939, 
The SECRETARY OF THE TREASURY. 
My Dear Mr. Secretary: Reference is made to the letters 
of June 16 and July 17, 1939, signed by the Acting Secretary 
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of the Treasury, concerning the application of Lumbermens 
Mutual Casualty Co. for a certificate of authority to qualify 
as sole corporate surety on bonds and other undertakings 
required or permitted by the laws of the United States, and 
requesting a reconsideration of the opinion of the Attorney 
General dated December 27, 1923 (34 Op. 75), in the light 
of a change in the Illinois law. 

The question of law upon which you wish my advice, as 
I understand it, is whether under the circumstances to 
which you refer Lumbermens Mutual Casualty Co. has a 
paid-up capital of not less than $250,000 within the require- 
ment of the act of August 13, 1894 (28 Stat. 279), as 
amended. 

Section 1 of the 1894 act provides for the acceptance of 
certain corporations as sole surety on recognizances, stipula- 
tions, bonds, or undertakings required or permitted under 
the laws of the United States. Section 3, as amended by 
the act of March 23, 1910 (86 Stat, 241), provides: 

“That every company, before transacting any business 
under this act, shall deposit with the Secretary of the 
Treasury of the United States a copy of its charter or arti- 
cles of incorporation, and a statement, signed and sworn to 
by its president and secretary, showing its assets and liabil- 
ities. If the said Secretary of the Treasury shall be satis- 
fied that such company has authority under its charter to 
do the business provided for in this act, and that it has a 
paid-up capital of not less than €250,000, in cash or its 
equivalent, and is able to keep and perform its contracts, 
he shall grant authority in writing to such company to do 
business under this act.” 

In the opinion of the Attorney General to which you 
refer it was held that Integrity Mutual Casualty Co., a 
company organized under the laws of the State of Illinois 
and operated on a mutual plan with a surplus of over 
$500,000, but with no capital stock, could not qualify as 
surety under the Federal statute. The Attorney General 
observed : 

“It is my opinion that the term ‘capital’ was used by 
Congress in this legislation in the sense of, or as synony- 
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mous with, capital stock. This construction gives effect to 
the words ‘paid up’ used in conjunction with the word 
‘capital.’ ” 

He further stated that this construction appeared to 
have been adopted and consistently followed by the Treas- 
ury Department, was entitled to great respect and should 
not be disturbed except for cogent reasons. The Solicitor 
of the Treasury in an opinion of December 12, 1922, also 
had concluded that the surplus of Integrity Mutual Cas- 
ualty Co. could not be regarded as “paid-up capital.” 

It appears from the documents now submitted to me that 
Lumbermens Mutual Casualty Co. is a mutual company 
without capital stock incorporated under the laws of the 
State of Illinois; that the director of insurance of the State 
of Lllinois has certified that the company is authorized to 
transact a fidelity and surety business in that State, in ac- 
cordance with the laws thereof, and has been so authorized 
since July 2, 1921; that it is authorized to transact its ap- 
propriate business as set forth under clause (g¢) of class 2 
of section 4 of the Illinois Insurance Code (Laws of [lli- 
nois, 1937, 701, 703), and certain additional clauses of that 
section relating to other kinds of insurance; that pursuant 
to section 447 of the Insurance Code the company has 
adopted a resolution accepting the provisions of the code; 
and that it’ has deposited securities amounting to the sum 
of not less than $150,000 with the director of insurance of 
the State of Illinois for the protection of all policyholders 
and creditors of the company. 

Section 43 (1) (g) of article III of the Illinois Insurance 
Code, relating to domestic mutual companies, provides that 
a company authorized to write fidelity and surety insurance 
(under sec. 4, class 2 (g)) must have an original surplus 
of at least $300,000. Section 54 (3)(a) provides that no 
dividend shall be declared or paid at a time when the sur- 
plus of the company is less than the original surplus re- 
quired in section 43 for the kind or kinds of insurance the 
company is authorized to write, nor when the payment of 
such dividend will reduce its surplus to less than such 
amount. Somewhat similar provisions applicable to do- 
mestic stock companies are contained in article II of the | 
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Insurance Code. Section 13 (1) (d) and (2) requires a stock 
company authorized to write fidelity and surety business 
under section 4, class 2 (g) to have a minimum capital of 
$200,000 and in addition a paid-in surplus of not less than 
50 per centum of its required minimum capital, thus mak- 
ing a total of $300,000 in “capital and paid-in surplus”; an:l 
section 27 contains a limitation upon the declaration or pay- 
ment of dividends substantially similar to the restrictions 
imposed upon mutual companies under section 54. 

In support of the application of Lumbermens Mutual 
Casualty Co., it is urged (1) that applicant’s surplus in 
excess of all reserves and other liabilities, shown to be $4.- 
668,053.96 as of December 31, 1938, is its capital or “paid-up 
capital”; and (2) that applicant is at all times required 
to maintain unimpaired a surplus of $300,000 which, within 
the intent and spirit of the act of August 13, 1894, as 
amended, is the full equivalent of the capital stock of a 
stock company doing the same kind or kinds of business. 
In addition, it is stated in the documents that the applicant 
is now writing nonassessable policies; that since it 1s 
authorized to do business under clauses (a) to (h), inclu- 
sive, of section 43 (1) of the Illinois Insurance Code it was 
necessary for it to have an original surplus of $450,000; and 
that 1t must now maintain intact a minimum surplus of 
$300,000 to do such business. 

Your General Counsel states that the opinion of the At- 
torney General (34 Op. 75) and that of the Solicitor of 
the Treasury Department, dated December 12, 1922, were 
predicated largely upon an apparent misapprehension re- 
garding the supposed existence of a prior and long con- 
tinued administrative construction of the act by the Treas- 
ury Department. This view is supported by the following 
excerpt quoted by your General Counsel from a statement 
of the Commissioner of Accounts and Deposits of vour 
Department : 

“It is difficult to determine the basis for the Attorney 
General’s understanding of the prior construction of the 
statutory provisions by the Treasury in its administration 
of this legislation subsequent to the amendment of March 
23, 1910. A review of the available records does not indi- 
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cate that any mutual insurance company had made appli- 
cation for authority to act as sole surety on bonds and 
other undertakings in favor of the United States prior to 
the application of the Integrity Mutual Casualty 
Co. * * * No occasion arose prior to the application 
of the Integrity Mutual Casualty Co. for serious consider- 
ation of the interpretation of the statutory reference to 
‘paid-up capital’.” 

It is my understanding that the pending application is the 
first one involving a mutual company to be considered by 
your Department since the opinion of the Attorney Gen- 
eral in 1923 (34 Op. 75). 

- To qualify as sole surety under the act of August 13, 
1894, as amended, 2 company must have a “paid-up capital” 
of not less than $250,000 in cash or its equivalent. The. 
terms “capital” and “capital stock,” as pointed out in the 
opinion of the Attorney General, are often used synony- 
mously. However, while the terms are sometimes inter- 
changeable they are not the same thing. Capital includes 
all the money and other property of a corporation used in 
transacting its business. It varies from time to time ac- 
cording to the profits and losses. Capital stock, on the 
other hand, is a sum fixed by corporate charter as the 
amount paid or to be paid in by the stockholders for the 
prosecution of the business of the corporation and for the 
benefit of corporate creditors. It is a fixed and definite 
amount and no power to increase or diminish it belongs in- 
herently to the corporation. Farrington v. Tennessee, 95 
U. S. 679, 686; Hecht v. Malley, 265 U.S. 144, 162; Trades- 
man Publishing Co. v. Car Wheel Co., 95 Tenn. 634, 654. 
In prescribing a paid-up capital of $250,000, the Congress 
appears to have intended not only to insure the financial 
integrity of a surety company, but also to require the main- 
tenance of a fixed fund designed to protect the United States 
against losses. 

Although the applicant is a mutual company, without 
capital stock, it is required by the laws of the State of Illi- 
nois under which it was organized and is qualified to do 
business to have an original surplus of $300,000. Like the ~ 
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capital stock of a stock company it may not voluntanly be 
distributed in the form of dividends. Such surplus is ap- 
parently treated by the State law as the equivalent of the 
“capital and paid-in surplus” of a domestic stock company 
engaged in the same kind of business. While termed a 
surplus, the fund is fixed as the company’s required capital 
under the Illinois law and is shown to be fully paid-up. 

It should be observed, however, that a distinction 1s made 
in the Illinois Insurance Code between original surplus and 
minimum surplus of domestic mutual companies. AI- 
though a mutual company writing fidelity and surety busi- 
ness is required to have an original surplus of $300,000 (sec. 
43 (1) (g)), which may not be distributed in dividends 
(sec. 54 (3) (a)), it 1s only obliged to have and at all 
times maintain a minimum surplus in an amount equal to 
two-thirds of the original surplus, making in this case a 
minimum surplus of $200,000 (sec. 48 (2)). Applicant 
states that it was required to have an original surplus of 
$450,000 and is now required to maintain a minimum sur- 
plus of $300,000. These are the respective amounts pre- 
scribed for a domestic mutual company authorized to issue 
policies without contingent liability covering life, accident, 
health, and casualty insurance in addition to fidelity and 
surety obligations (secs. 18 (1) (£); 18 (2) and 55). If the 
applicant should discontinue certain of its business and 
write only fidelity and surety business it might legally re- 
duce its surplus—otherwise than by dividend distribu- 
tions—to a minimum of $200,000, which would bring it 
below the Federal limit of $250,000. It is understood, how- 
ever, that approval by your Department of the pending 
application will be subject to the condition that only non- 
assessable policies will be accepted in which event the ap- 
plicant will be required to maintain a minimum surplus of 
300,000, so long’as it continues its present business. If its 
surplus should at any time fall below €250,000, your Gen- 
eral Counsel points out that the company’s certificate of 
authority would be subject to revocation under section 4 
of the act of August 13, 1894, as amended. 

It is noted that Lloyd’s America v. Harrison Ins. Com.., 
193 Ark. 576 (1937), State ex rel Intermountain Lloyd’s v. 
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Porter, 88 Mont. 347 (1980), and an opinion of the attor- 
ney general of the State of West Virginia dated December 
8, 1923, uphold a broad construction of similar statutes. In 
Insurance Company v. House, 89 Tenn. 488 (1890), where 
it was held that the advanced premium fund and the assets 
of a company could not be considered paid-up capital, it 
appears that there were no statutory restrictions upon the 
distribution of these funds similar to the provisions of the 
Illinois law referred to above. 

It must be concluded that applicant’s actual surplus for 
policyholders, as distinguished from the surplus required 
by the Illinois statute, cannot be regarded as paid-up cap- 
ital under the 1894 act. However, by reason of the changes 
in the Illinois law, to which reference has been made, the 
original surplus of $300,000 required to be maintained by 
Lumbermens Mutual Casualty Co. appears to be the equiv- 
alent of the capital stock of a stock company. In view of 
this situation, your General Counsel 1s of the opinion that 
applicant satisfies the requirement in section 3 of the act 
of August 18, 1894, as amended, that it have a paid-up 
capital of not less than $250,000. I agree with this con- 
clusion and for the reasons indicated the question stated is 
answered in the affirmative. 


Respectfully, 
FRANK MURPHY. 





APPLICATION OF HAWATIAN TOBACCO TAX ACT TO ARMY 
POST EXCHANGES 


Army post exchanges are instrumentalities of the Federal Govern- 
ment, and the Hawaiian Tobacco Tax Act is not applicable to sales 
of tobacco by such exchanges. 

Whether the act is applicable to sales to Army post exchanges by 
dealers in Hawaii is not determined, but the War Department 
should take no part in any effort to prevent collection of the tax 
on such sales. : 


Aveusr 5, 1939. 
The Secretary or War. 
My Dear Mr. Secretary: Reference is made to your letter 
of July 22, 1989, in which you request my opinion whether 
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the Hawaiian Tobacco Tax Act (Act 220, Session Laws of 
Hawaii, 1939) is applicable to sales by or to Army post 
exchanges in Hawaii. The pertinent provisions of the 
Hawaii Tobacco Tax Act read as follows: 

“Section 3. License.—On and after July 1, 1939, it shall 
be unlawful for any wholesaler or dealer to sell or use 
tobacco products in the Territory without having first 
received a license therefor issued by the commissioner under 
this Act; * * *, 

“Such license shall be issued by the commissioner upon 
application therefor, in such form and manner as shall be 
required by regulation of the commissioner, and the pay- 
ment of a fee of $1.00, and shall be renewable annually on 
July 1 for the twelve months ending the succeeding June 80. 

“Section 4. Zax—Every wholesaler or dealer shall, in 
addition to any other taxes provided by law, pay an excise 
tax, which is hereby imposed, equal to six percent of the 
retail price of each article or item of tobacco products sold 
or used by him: Provided, (1) That such tax shall not apply 
to any tobacco products exempted, and so long as the same 
are exempted, from the imposition of said tax by the Con- 
stitution or laws of the United States, and (2) that the tax 
shall be paid only once upon the same tobacco products.” 

The statute prescribes penalties for its violation. 

It has long been held that Army post exchanges and 
similar agencies are Government instrumentalities. NV. Y. 
ex rel. Rogers v. Graves, 299 U.S. 401; Thomas B. Dugan v. 
The United States, 34 Ct. Cls. 458; Henry Woog, Adminis- 
trator, v. The United States, 48 Ct. Cls. 80; United States v. 
VYuery, 21 Fed. Supp. 784, 387 Op. A. G. 485. In Thomas B. 
Dugan v. The United States, supra, the court said: 

“If, therefore, in the judgment and wisdom of the Execu- 
tive the establishment of such post exchanges and their 
management by the officers of the Army are essential to the 
welfare, good order, and discipline of the troops stationed 
at such Army posts, as seems evident from the exchange 
regulations thus promulgated, then we think such exchanges, 
though conducted without financial] liability to the Govern- 
ment, are, in their creation and management, governmental 
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agencies, established for the purpose, as the regulations pro- 
vide, of supplying ‘the troops at reasonable prices with the 
articles of ordinary use, wear, and consumption not sup- 
plied by the Government, and to afford them means of 
rational reaction and amusement,’ and also, ‘through ex- 
change profits, to provide the means for improving the 
messes.’ 
% ¥ % % * 


“The Government, through its officers, by authority of the 
regulations, not only establishes and maintains such ex- 
changes, but receives, handles, and disburses the funds in 
connection therewith, and whatever profit accrues is paid 
over to and held by the officer in command of such organi- 
zations as a company fund.” 

In Henry Woog, Administrator, v. The United States, 
supra, the Court of Claims, holding that a post exchange of 
the Navy was an instrumentality of the Government, said in 
part (p. 88): 

“+ * * As shown in Dugan’s case, supra, the Govern- 
ment acts through its officers under authority of the regula- 
tions, and the officer put in charge receives and disburses all 
the funds, and whatever profit that may accrue is paid to 
and held by the officer in command of such organization as 
a company fund. Regulations of the Navy Department, sec- | 
tions 1035 and 1040, inclusive, provide for the establishment 
of post exchanges. These regulations conflict with no law.” 

In United States v. Query, supra, the court, in holding 
that a Civilian Conservation Corps camp exchange estab- 
lished under sections 584—584p, title 16, U. S. Code, and 
analogous in all respects to an Army post exchange, is a 
Government instrumentality, said in part (pp. 785-786) : 

“The camp exchange is an integral and necessary part of 
the Corps which is engaged in providing employment as 
well as vocational training to unemployed citizens of the 
United States for the performance of useful work and in 
salvaging and conserving the natural resources of the United 
States. Such a function of the Government is authorized 
under article 1, § 8, cl. 1, of the Federal Constitution. A high 
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state of morale and contentment is necessary to a full con- 
summation of the objectives of the Corps, to create and 
maintain which the institution of the camp exchange was 
established as an essential element of the program for unem- 
ployment relief. It 1s operated in a building erected and 
maintained by Federal funds on lands privately owned, but 
leased for a specified term by the United States. It was 
not created for private gain, but wholly for governmental 
purposes. It is not conducted primarily for profit, but is 
operated essentially for the welfare of the camp’s enrollees 
in furtherance of the objectives of the Corps. Sales to out- 
siders are strictly prohibited by the statute creating the camp 
exchange. It follows that the Civilian Conservation Corps 
camp exchange is a Federal instrumentality. New York ex 
rel. Logers v, Graves, 299 U.S. 401, 57 S. Ct. 269, 81 L. Ed. 
806; Johnson v. Maryland, 254 U. S. 51, 41 S. Ct. 16, 65 L. 
Ed. 126; Graves v. Texas Co., 298 U. S. 393, 56 S. Ct. 818, 
80 L. Ed. 1236; Panhandle Oil Co. v. Knox, 277 U.S. 218, 
48S. Ct. 451, 72 L. Ed. 857, 56 A. L. R. 583; Ohio v. Thomas, 
173 U. S. 276, 19 S. Ct. 453, 43 L. Ed. 699; Unzted States v. 
fickert, 188 U.S. 432, 23 S. Ct. 478, 47 L. Ed. 5382; Clallam 
County v. United States, 263 U. S. 341, 44 8. Ct. 121, 68 L. 
Ed. 328; Shaw v. Oil Corporation, 276 U. 5S. 575, 48 S. Ct. 
338, 72 L. Ed. 709; United States v. Wright, 4 Cir., 53 F. 2d 
300.” 

In NV. Y. ex rel. Rogers v. Graves, supra, the Supreme 
Court, holding that the Panama Railroad Co. is a Govern- 
ment instrumentality, used this significant language (p. 408) : 

“It is suggested that the dairy, hotels, and other enter- 
prises, built and maintained by the company, are not govern- 


mental instrumentalities. Even if we accept that conclu- 
sion—which, in view of their use for the personnel of the 


railroad and. canal, we are far from doing—it would not 
alter the fact that the railroad itself, in connection with the 
canal, is a Federal instrumentality.” [Italics supplied. ] 
From the above authorities it seems well settled that Army 
post exchanges are instrumentalities of the Federal Govern- 
ment, and it follows that they may not be taxed by the 
Hawaiian government. In Domenech v. National City Bank, 
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294 U.S. 199, the Supreme Court, in holding that a national 
bank as an instrumentality of the Federal Government was 
beyond the taxing power of the legislature of Puerto Rico, 
said in part (pp. 204-205) : 

x * * Puerto Rico, an island possession, like a Terri- 
tory, is an agency of the Federal Government, having no in- 
dependent sovereignty comparable to that of a State in 
virtue of which taxes may be levied. Authority to tax must 
be derived from the United States. But like a State, though 
for a different reason, such an agency may not tax a Federal 
instrumentality. A State, though a sovereign, is precluded 
from so doing because the Constitution requires that there 
be no interference by a State with the powers granted to the 
Federal Government. A Territory or a possession may not 
do so because the dependency may not tax jts sovereign. 
True the Congress may consent to such taxation; but the 
grant to the island of a general power to tax should not be 
construed as a consent. Nothing less than an act of Con- 
gress clearly and explicitly conferring the privilege will 
suffice.” 

It does not necessarily follow, however, that sales of 
tobacco to post exchanges by dealers domiciled in the Terri- 
tory of Hawaii are exempt from the tax. The decisions are 
not in accord on this question. In Panhandle Oil Co. v. 
Knox, 277 U.S. 218; Graysburg Ou Co. v. Texas, 278 U.S. 
582; Indian Motocycle Co. v. United States, 283 U. S. 570; 
and Graves v. Texas Company, 298 U. S. 393, the Supreme 
‘Court denied the right of States to tax sales made to instru- 
mentalities of the Federal Government. Later cases, how- 
ever, have materially limited the application of these de- 
cisions, Liggett & Myers Co. v. United States, 299 U.S. 888; 
N.Y. ex rel. Rogers v. Graves, 299 U.S. 401; James v. Dravo 
Contracting Co., 302 U.S. 134; and in Thirty-Farst Infantry 
Post Exchange et al. v. Posades, 283 U. 8S. 839, which in- 
volved a decision of the Supreme Court of the Philippine 
Islands upholding a similar tax, the Supreme Court denied 
certiorari. In the Dravo Contracting Company case the 
Supreme Court, quoting from Wéilleuts v. Bunn, 282 U. S. 
216, said: 
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“The power to tax is no less essential than the power to 
borrow money, and, in preserving the latter, it 1s not neces- 
sary to cripple the former by extending the constitutional] 
exemption from taxation to those subjects which fall within 
the general application of nondiscriminatory laws, and 
where no direct burden is laid upon the governmental in- 
strumentality, and there is only a remote, if any, influence 
upon the exercise of the functions of government.” 

In a study made by the Department of Justice, “Taxation 
of Government Bondholders and Employees—The Im- 
munity Rule and the Sixteenth Amendment” (second print- 
ing), it is said (p. 12): 

“The discriminatory tax, imposed because of the transac- 
tions with the Government, is plainly a tax which dis- 
courages persons from dealing with the Government and 
subjects it to a burden which cannot be tolerated without 
threatening the maintenance of our dual system of gov- 
ernment. By the same token, a nondiscriminatory tax sub- 
jects the Government to no unusual burden. A decision of 
immunity against such a tax, if reflected at all in the Gov- 
ernment operations, would merely confer upon it a special 
advantage.” 

And approaching the precise question of the effect of the 
Dravo Contracting Company case on Panhandle Oil Co. v. 
Knox and Graysburg v. Texas Co., it is said (p. 62, fn. 228) : 
“x  * * Panhandle Oil Co. v. Knox, 277 U.S. 218; Grays- 
burg Oil Co. v. Texas, 278 U.S. 582; Indian Motocycle Co. v. 
United States, 283 U. S. 570; and Graves v. Texas Co., 298 
U. S. 393, each narrowly limited and probably overruled by 
James v. Dravo Contracting Co., supra, cf. Helvering v. Ger- 
hardt, supra; * * *” 

Moreover, resistance coming from the Government to the 
collection of the Hawaiian tobacco tax from dealers domi- 
ciled in the Territory of Hawaii on sales made to Army post 
exchanges would be inconsistent with the position of the 
Government generally in cases involving constitutional im- 
munity from taxation. 

It 1s my opinion, therefore, that the Hawaiian Tobacco 
Tax Act is not applicable to sales made by Army post ex- 
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changes in the Territory of Hawaii, but that the War De- 
partment should take no part in any effort to prevent the 
collection of the tax from dealers domiciled in the Territory 
on sales made by them to such post exchanges. 

Whether Army post exchanges in the Territory of Hawaii 
will purchase their stocks of tobacco from dealers domiciled 
in the Territory or from outside sources will, I presume, 
depend upon the relative quality and ultimate cost of the 
merchandise.. 

Respectfully, 
ROBERT H. JACKSON, 
Acting Attorney General. 





APPLICATION OF THE EIGHT-HOUR LAW TO EMPLOYEES 
OF THE CIVILIAN CONSERVATION CORPS 


The underlying purpose of the eight-hour law (U. S. C., title 40, 
secs. 321-326) is to confer upon workmen the benefits, physical and 
moral, supposed to flow from a reduction of their labor to 8 hours 
a day. ; 

While to the extent necessary to guarantee such benefits the statute 
Should be construed liberally, it is not to be extended to cases not 
clearly within its terms or to those exceptional to its spirit and 
purpose, but is to be fairly construed according to the legislative 
intent. 

Voluntary instruction offered by certain employees of the Civilian 
Conservation Corps to enrollees does not come within the purview 
of the statute. 

Auvcust 8, 1939. 

The PRESIDENT. 

My Dear Mr. Presivent: I have the honor to refer to 
your memorandum of July 28, 1939, with which you trans- 
mit a letter of the Federal Security Administrator, dated 
July 26, 1939, requesting my opinion whether voluntary in- 
struction, as outlined in the Administrator’s letter, offered 
by certain employees of the Civilian Conservation Corps to 
enrollees comes “within the purview of what is generally 
termed the eight-hour law, as set forth in United States 
Code, title 40, sections 321-326.” 

The Administrator’s letter reads in part: 
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“The act of June 28, 1937, establishing the Civilian Con- 
servation Corps (50 Stat. 319; 16 U. S. C. 584-584q), pro- 
vides in section 1 ‘that at least 10 hours each week may be 
devoted to general educational and vocational training.’ 
This is regarded as a very important function in the C. C. C. 
and this training js carried on very largely in the evenings 
when enrollees who are assigned to work projects have 
returned tocamps. * * * 

“All of the enrollees are urged, though not compelled, to 
attend evening classes in order to fit them more effectively 
for the business of making a living after they leave the 
C. C. C. The various employees at the camp * * * 
teach enrollees in classes after working hours have finished. 
These teachers, with the exception of one paid educational 
adviser, all volunteer their services and are not compelled 
to offer instruction as a part of, or a prerequisite to, their 
employment. It is our belief that the voluntary instruc- 
tion offered by these men * * * does not come within 
the purview of what is generally termed the eight-hour law, 
as set forth in United States Code, title 40, sections 321-326. 

“* * * The question with reference to the applica- 
bility of the eight-hour law in the circumstances heretofore 
stated has been submitted to the counsel of the Civilian 
Conservation Corps, and he has expressed the opinion that, 
under the circumstances and for the purposes hereinbefore 
indicated, the eight-hour law is inapplicable.” 

I agree with the conclusion reached by the Administrator 
and the counsel for the Civilian Conservation Corps. As 
stated by Attorney General Wickersham (29 Op. 488, 492), 
“the underlying purpose of all this legislation is to confer 
upon workmen the benefits, physical and moral, supposed to 
flow from a reduction of their labor to 8 hours a day;” and 
to the extent necessary to guarantee such benefits it should 
be liberally construed. The statute, however, “is not to be 
extended to cases not clearly within its terms or to those 
exceptional to its spirit and purpose,” United States v. 
Chemical Foundation, 272 U. 8. 1, 18, but is “to be fairly 
construed according to the legislative intent,” United States 
v. Bowman, 260 U. S. 94, 102. I cannot believe that the 
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Congress intended to deprive an employee of the United 
States of the privilege—attended probably with a feeling 
of moral satisfaction—of voluntarily giving to his fellow 
workmen needed instruction calculated to greatly improve 
their condition and station in life, and I am unwilling so 
to construe the statute. 

Accordingly, the Administrator’s question is answered in 
the negative. 


Respectfully, 
FRANK MURPHY. 





PUERTO RICO RECONSTRUCTION COMPANY—SALE OF 
PRINTS OF SURVEY MAP 


Property once acquired by the Government may not be sold or title 
otherwise disposed of except under authority of Congress. 

The Puerto Rico Reconstruction Administration is not authorized, 
under circumstances stated, to sell prints of a.survey map to 
individuals or private companies. 


Avucusr 15, 1939. 
The SECRETARY OF THE INTERIOR. | 

My Dear Mr. Secretary: Reference is made to your let- 
ter of July 21, 1939, supplemented by the letter of the Act- 
ing Secretary dated August 1, 1989, requesting my opinion 
whether, under the circumstances given, the Puerto Rico 
Reconstruction Administration is authorized to sell prints 
of an aerial map of the island of Puerto Rico to individuals 
or private companies. 

From the documents submitted it appears that the aerial 
survey map was made by a private company pursuant to a 
contract entered into between the company and the Pro- 
curement Division of the Treasury Department on behalf 
of the Puerto Rico Reconstruction Administration, and that 
the cost of making the map was charged to administrative 
expenses and not to the prosecution of any authorized 
project. Your letter states: 

“After the completion of the aerial map it was ascer- 
tained that prints of the map would be valuable to other 
Federal agencies, to the insular government, and to private 
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companies and individuals in Puerto Rico. A question has 
been raised, however, as to the authority of the PRRA to 
sell prints commercially to private persons not in any way 
connected with the Federal or insular governments and who 
are not qualified recipients of the benefits of a duly author- 
ized project of the PRRA.” 

It further appears that the Reconstruction Administra- 
tion contemplates making the price of prints to individuals 
and private companies slightly higher than the actual cost 
of producing the prints, and that it 1s proposed to charge 
the cost of making such prints to administrative expenses 
and to deposit in the revolving fund authorized by the act 
of February 11, 1936, c. 51, 49 Stat. 1135, the proceeds 
received from such sales. 

Since the Constitution (art. 4, sec. 3, cl. 2) gives to the 
Congress the power “to dispose of * * * property be- 
longing to the United States,” it follows, as stated by Attor- 
ney General Stone, that “property once acquired by the 
Government may not be sold, or title otherwise disposed of, 
except under the authority of Congress.” (34 Op. 320, 322.) 
I find no direct or implied grant of authority to the Recon- 
struction Administration in any statute for the sale of maps 
to individuals or private companies. 

Section 4 of the Emergency Relief Appropriation Act of 
1939, Public Resolution No. 24, Seventy-sixth Congress, ap- 
proved June 30, 1939, 53 Stat. 927, appropriated additional 
funds to the Puerto Rico Reconstruction Administration for 
“(1) administration; (2) loans; (3) the prosecution of proj- 
ects approved by the President for the Puerto Rico Recon- 
struction Administration under the provisions of the Emer- 
gency Relief Appropriation Act of 1938; and (4) subject to 
the approval of the President, for projects involving rural 
rehabilitation of needy persons.” The contemplated pur- 
chasers of the maps are not in any way connected with the 
Iederal or insular governments and they are not qualified 
recipients of the benefits of a duly authorized project of the 
Reconstruction Administration. While the nature of the 
projects now being administered is not stated, it does not 
appear that the sale of prints of the aerial map to indi- 
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viduals or private companies in the island of Puerto Rico 
would be in any way connected with, incidental to, or neces- 
sary for the prosecution of any authorized project. In my 
opinion, the power to administer useful projects does not 
include, by reasonable implication, authority to dispose of 
Government property under the circumstances stated. 

The Administration’s revolving fund, supra, includes “all 
income derived from operations financed out of this fund 
and the proceeds of the disposition of property acquired 
therewith” and was made available “for expenditure for the 
purposes and in manner authorized” in the act “and in the 
Emergency Relief Appropriation Act of 1935,” until other- 
wise provided. I agree with the Administration’s General 
Counsel that the fund presupposes the existence of an 
authorized operation. The sale of prints to private persons 
does not seem to be either an authorized operation or an 
authorized disposition of property within the intent of the 
foregoing provision. . 

It is stated that no prints of the map will be made until 
orders therefor are received. Such prints would not, there- 
fore, be produced or made available by any project, within 
the further provision of the revolving fund act authorizing 
“a reasonable charge * * * for materials and services 
produced or made available by any project.” It is also 
clear, as pointed out by the General Counsel of the Admin- 
istration, that such prints would not be made for the use of 
the Administration and hence could not properly be dis- 
posed of as surplus property or property no longer needed 
by the Administration. 

The Administration’s General Counsel reaches the con- 
clusion that the Administration does not have authority 
“to make and sell prints for the benefit of private persons” 
under the circumstances outlined. For the reasons indi- 
cated, I agree with this conclusion and, accordingly, your 
question is answered in the negative. 

Respectfully, 
SAMUEL O. CLARK, Jr., 
Acting Attorney General. 
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AUTHORITY OF COMMISSIONER OF WORK PROJECTS TO 
GRANT EXEMPTIONS FROM WAGE REQUIREMENTS 


The purpose of sec. 15 (a) of the Emergency Relief Appropriation 
Act of 1939 is to abolish the prevailing wage as a general practice 
on work projects. 

In order to provide against unforeseen contingencies the Commis- 
sioner has discretion in granting exemptions under subsection (b) 
from the limitations of subsection (a) to determine whether the 
conditions and circumstances attendant upon a particular project 
require or justify an exemption and the extent to which the exemp- 
tion need or ought to be granted. 

Such discretion may not be exercised arbitrarily or in a manner 
inconsistent with the purpose and intent of the statute, and an 
exemption should be appropriate and genuinely related to a 
specific purpose or a statutory exception. 

A uniform exemption applicable to projects that have reached a com- 
mon point of progress or stage of construction might be appropriate 
if it could reasonably be and were determined that work on all 
such projects must be continued to protect work already done, 
but in the absence of such determination a general exemption in- 
discriminately and uniformly applied would not be an appropriate 
exercise of the Commissioner’s discretion. 


Avcust 28, 1939. 
The PRESIDENT. 


My Dear Mr. Presipent: I have the honor to refer to 
your memorandum of July 21, 1939, submitting for my 
consideration a letter of the Commissioner of Work Proj- 
ects requesting my opinion upon a question of law which 
has arisen in the Work Projects Administration. 

The Commissioner of Work Projects refers to a brief 

submitted by a special committee of the United States Con- 
- ference of Mayors on the subject of the Commissioner’s 
authority under section 15 of the Emergency Relief Appro- 
priation Act of 1939, 53 Stat. 927, to grant exemptions from 
the monthly security wage on construction projects already 
under way and to pay prevailing hourly rates to skilled 
workers on such projects, and states in part: 

“The brief * * * sets forth the contention that the 
Commissioner of Work Projects, under the authority of 
section 15 (b) of the Emergency Relief Appropriation Act 
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of 1939 (Public Res. No. 24, 76th Cong.), can make exemp- 
tions from the schedule of monthly earnings and hours of 
work fixed pursuant to and by section 15 (a) of such act, 
these exemptions to apply in the case of projects under 
construction on July 1, 1939, where the state or degree of 
completior has reached a certain percentage which should be 
determined by the Work Projects Administration. The 
brief contends that this discretionary authority is given the 
Commissioner under the language of section 15 (b) which 
permits exemptions to be made ‘to protect work already done 
on a project.’ 
cS * * * 


“In view of the importance of the question that is pre- 
sented, I respectfully ask that the point raised by the Con- 
ference of Mayors in this brief be submitted to the Attorney 
General of the United States for his opinion.” 

The pertinent provisions of section 15 of the Emergency 
Relief Appropriation Act of 1939 read as follows: 

“Sec. 15. (a) The Commissioner shall fix a monthly earn- 
ing schedule for persons engaged upon work projects 
financed in whole or in part from funds appropriated by 
section 1 which shall not substantially affect the current na- 
tional average labor cost per person of the Work Projects 
Administration. * * * The Commissioner shall require 
that the hours of work for all persons engaged upon work 
projects financed in whole or in part by funds appropriated 
by section 1 shall (1) be one hundred and thirty hours per 
month * * *, 7 

“(b) The Commissioner may authorize exemptions from | 
the above limitations of monthly earnings and hours of work 
to protect work already done on a project; to permit making 
up lost time; in the case of an emergency involving the pub- 
lic welfare and in the case of supervisory personnel employed 
on work projects.” 

Prior to the enactment of the above statute relief em- 
ployees were paid according to a schedule of wages known 
as security wages. The prevailing wage rule applied, how- 
ever, and when a relief employee had worked the number of 
hours which multiplied by the prevailing wage for his class 
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of work would amount to the security wage, he was paid the 
security wage without further work. It is understood that 
the fitting of these employments of varying hours of monthly 
employment together and getting enough workers from re- 
lief rolls to carry on projects economically has been difficult 
and has no doubt contributed to excess costs. The effect of 
section 15 is to abolish the prevailing wage rule on work 
projects and to require relief employees to work 130 hours 
per month to be entitled to receive the security wage, subject 
to the right in the Commissioner to “authorize exemptions” 
from chews limitations in the cases enumerated in sub- 
section (b). 

The plain language of ie statute shows that the purpose 
of the Congress was to abolish the prevailing wage as a 
general egntios on work projects, and the discretion vested 
in the Commissioner by subsection (b) under certain con- 
ditions to exempt projects from the strict limitation of sub- 
section (a) was undoubtedly intended by the Congress to 
provide against contingencies which could not be foreseen. 

It is well settled that discretion vested in an officer by a 
statute may not be exercised by him in an arbitrary manner, 
The Styria, Scopinich, Claimant v. Morgan, 186 U.S. 1; and 
that an exception in a statute must be construed strictly, and 
Im a@ manner not inconsistent with the purpose and intent of 
the statute generally. Sutherland, Statutory Construction 
(1904), sections 347, 348, 351. 

The real nature or cause of the present difficulty is not 
stated in the Commissioner’s letter or in the memorandum of 
the Mayor’s Committee. In substance, it is stated by the 
~Mayor’s Committee in its brief merely that a suspension of 
work has occurred on many projects in which a large public 
investment has been made, and that this condition is caus- 
ing temporary unemployment and serious public incon- 
venience, including actual waste or loss in many instances. 
It is averred that these projects represent much-needed im- 
provements and that immediate resumption of work is un- 
questionably in the public interest. 

Broadly speaking, the Commissioner has considerable ad- 
ministrative discretion in determining (1) whether the con- 
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ditions and circumstances attending particular projects re- 
quire or justify an exemption, and (2) the extent to which 
exemptions need or ought to be granted on individual proj- 
ects to protect work already done. But the exemptions 
granted should be appropriate and should be genuinely re- 
lated to a specific purpose or exception stated in the law. 
Neither the fact that local governments are facing consider- 
able inconvenience, nor the circumstance that there is rather 
general opposition to the new requirements which has re- 
sulted in a stoppage of work on many projects, would in my 
opinion alone provide a ground for disregarding the ex- 
pressed will of the Congress or virtually setting it aside by 
granting broad exemptions not genuinely related or appro- 
priate to the purposes specified in the law, however desirable 
it may be (and undoubtedly is) to have all projects go for- 
ward without further suspension or delay. 

It is neither feasible nor necessary to catalog for the guid- 
ance of the Commissioner all the situations or define for his 
benefit all the conditions under which exemptions would be 
proper under the authority conferred on the Commissioner 
in paragraph (b) of section 15. | 

It 1s evident, however, that in prescribing the new regula- 
tion the Congress anticipated that circumstances would arise 
in which for one reason or another an absolute and uncon- 
ditional requirement of 180 hours a month for all persons 
employed would prove unworkable or unsuitable. It doubt- 


less foresaw that administrative difficulties might arise in its 


application under diverse conditions to diverse projects un- 
der construction in various parts of the country. It was 
mindful of the fact that a considerable public investment 
had been made in numerous projects already under way. It 
wanted to protect that investment against loss or deteriora- 
tion that would ordinarily result if the new regulation were 
not suited to the conditions attending the work on any of 
the projects. | 

To this end, and whenever or wherever it should appear 
to the Commissioner either necessary or advisable to author- 
ize exemptions as a means of accomplishing this purpose, 
he was empowered to do so in his discretion. In doing this, 
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the Congress imposed no restriction on the extent or man- 
ner of granting exemptions. That was left to the wisdom 
and judgment of the Commissioner. He would act accord- 
ing to the necessities of the case. 

Where projects were designed to meet an emergent public 
need, or in the event of a public emergency existing that 
must be dealt with promptly and effectively in order to 
safeguard the public welfare, it was equally the intention 
of the Congress that the Commissioner should not be ham- 
pered by an unconditional requirement as to wages and 
hours of work. 

If for any reason, therefore, or from any cause or condi- 
tion that is unavoidable and not due merely to an effort or 
desire to nullify the expressed will of the Congress, the 
public investment in a particular project was imperiled or 
a public emergency existed, and the situation could not be 
adequately dealt with under the general limitations imposed 
by the new regulation, the Commissioner was left free to 
disregard those limitations and to grant such exemptions as 
in his judgment or discretion would be appropriate to meet 
the situation. If in his judgment projects of a certain gen- 
eral type, having already been commenced, ought to be con- 
tinued in order to protect a substantial public investment 
already made, it would not be inappropriate, and would be 
well within the authority conferred on the Commissioner in 
paragraph (b), to make a general and uniform exemption 
as to such projects based on the amount already invested, the 
nature of the projects, the similarity of conditions, degree 
of completion, and such other facts or conditions as the 
Commissioner might find to be relevant and BPProprate ’ to 
the end in view. 

Where a project is partly finished, moreover, to say that 
exemptions are permitted only to the extent that might be 
necessary to build a shelter or take other measures against 
actual physical loss or damage to the uncompleted structure, 
would in my opinion be placing too narrow and restricted 
a construction on the Commissioner’s authority. If in his 
judgment continuation or completion of such a project or 
projects is reasonably necessary for the protection of the 
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work already done, an exemption would be proper for that 
purpose. | 

Whether the facts in a given situation constitute an emer- 
gency involving the public welfare is likewise a question of 
a practical nature which must be determined by the Com- 
missioner with respect to each situation as it may arise. 

Accordingly, it is my opinion that as a means of protect- 
ing work already done on individual projects, where a sub- 
stantial public investment has already been made, the 
Commissioner may authorize and approve exemptions of a 
general and uniform nature, applicable to all projects as to 
which it is ascertained upon investigation that the new 
schedule is not suited to the conditions of work attending 
the projects. 

Whether the mere existence of a given degree or percent- 
age of construction progress on a project constitutes a con- 
dition that makes an exemption necessary if work already 
done on the project is to be protected from loss or de- 
terioration or other calamity, whether the formula proposed 
is a practical and appropriate method of giving effect to 
the exception, consistently with the general purpose of the 
statute, are questions of a practical nature on which I ought 
not to express a definite opinion or attempt to rule 
definitively. 

If it were found and could reasonably be determined as a 
fact that there is a common point of progress or stage of 
construction, applicable to some or all projects under con- 
struction when the new regulation became effective, at which 
work already done must be continued in order to avoid sub- 
stantial loss or damage from deterioration or other cause, 
then it would seem that a uniform exemption similar to the 
_ one proposed might be appropriate as to such projects. But 
that would be a matter for the Commissioner to determine, 
as well as the extent to which it would be necessary and 
practicable to grant such an exemption. In the absence of 
such a finding or determination, however, an exemption 
of so general a nature, indiscriminately and uniformly ap- 
plied to all projects advanced to a given stage of com- 
pletion on a certain date, would not appear to be an ap- 
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propriate exercise of the discretion conferred on the 
Commissioner. 7 

In granting exemptions, the Commissioner might well 
consider whether the additional cost on a particular project 
due to the exemption would exceed the public investment 
already made and in such case refrain from authorizing the 
exemption, unless there is an emergency involving the public 
welfare. He should, of course, avoid granting exemptions 
to such an extent or in such a manner as would substan- 
tially or practically nullify the general purpose of the 
statute and the will of the Congress as expressed in 
section 15 (a). 





APPLICABILITY OF 8-HOUR LAW TO EMPLOYMENT UNDER 
TWO OR MORE CONTRACTS 


The act of June 19, 1912, prohibits the employment of laborers and 
mechanics more than 8 hours in any 1 day notwithstanding that the 
work is performed under two or more separate contracts. 


Avwust 29, 1939. 
The SECRETARY OF THE TREASURY. 

My Dear Mr. Secretary: Reference is made to your lettez 
of July 26, 1939, requesting my opinion whether the follow- 
ing action constitutes a violation of the contract provisions 
required by the act of June 19, 1912, c. 174, 37 Stat. 187, 
known as the 8-hour day law: 

“A certain contractor has been awarded two separate con- 
tracts for the removal of certain equipment from several 
Government buildings to a newly erected building. It ap- 
pears that some of his employees, who have been doing the 
work contemplated by both of the contracts, have performed 
services in the excess of 8 hours in a single day, although 
not more than 8 hours’ work was performed under either 
contract in 1 day.” 

The statute provides: 

“That every contract hereafter made to which the United 
States, any Territory, or the District of Columbia is a party, 


304 fright-Hour Law 


and every such contract made for or on behalf of the United 
States, or any Territory, or said District, which may re- 
quire or involve the employment of laborers or mechanics 
shall contain a provision that no laborer or mechanic doing 
any part of the work contemplated by the contract, in the 
employ of the contractor or any subcontractor contracting 
for any part of said work contemplated, shall be required or 
permitted to work more than eight hours in any one calen- 
dar day upon such work; and every such contract shall stip- 
ulate a penalty for each violation of such provision in such 
contract of five dollars for each laborer or mechanic for 
every calendar day in which he shall be required or permitted 
to labor more than eight hours upon said work; * * *. 

“Sec. 2. That nothing in this Act shall apply to contracts 
for transportation by land or water * * *,.” 

The contracts are not before me, but I shall assume that 
they do not fall within the provisions of section 2, excluding 
“contracts for transportation by land or water.” 

Read literally the requirement that every contract shall 
contain a provision that no laborer or mechanic doing any 
part of “the work contemplated by the contract,” shall be 
required or permitted to work more than 8 hours in any 1 
calendar day “upon such work,” and shall also stipulate 
a penalty for each violation of such contract provision for 
each laborer or mechanic for every day in which he is re- 
quired to labor more than 8 hours upon “said work,” would 
apply only to one contract or, in case of more than one con- 
tract, to each of them separately. Such construction would 
enable a contractor having several Government contracts to 
require or permit a laborer or mechanic to work 16 or even 
24 hours in 1 day without violating the statute so long as not 
more than 8 hours’ work was performed by the employee 
under any one contract during the day. This, however, 
would be clearly contrary to the intent and spirit of the 
statute, which was intended “to extend the policy of the 
8-hour day for laborers and mechanics employed on Govern- 
ment work.” 30 Op. A. G. 364, 365. As stated in 29 Op. 
A. G. 284 in reference to the prior 8-hour statutes: 
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“The underlying purpose of all this legislation is to confer 
upon workmen the benefits, physical and moral, supposed 
to flow from a reduction of their labor to 8 hours a day.” 

The applicable rule of construction was stated by Attor- 
ney General Wickersham as follows (29 Op. 488, 492) : 

“* * * But the literal language of an act does not 
always govern its construction. There is another important 
and often potent rule of construction which requires that 
every legislative act be construed with reference to its pur- 
pose and object, and it is not infrequent that the plain 
language of an act gives way under this rule.” 

For these reasons I agree with the conclusion of your 
General Counsel “that working an employee for more than 
8 hours in a single day under several Government contracts 
constitutes a violation of those contracts.” Accordingly, 
your question is answered in the affirmative. 

Respectfully, 
FRANK MURPHY. 





WEIGHT LIMITATION ON OFFICIAL MAIL 


The ruling of the Post Office Department, under the statute pre- 
scribing a 4-pound package limit for franked official matter with 
specified exceptions, that when the blank space on a form exceeds 
the amount of printed matter the form is regarded as in the nature 
of office supplies or stationery and not as printed matter, is reason- 

_ able and proper. 

SEPTEMBER 2, 1939. 

The Present. 

My Dear Mr. Presipent: Further reference is made to 
your request of August 17 for iy opinion upon a question 
submitted by the Administrator of the Federal Works 
Agency as arising under the following provision of the 
postal laws (U.S. C., title 39, sec. 384) : 

“No article or package exceeding four pounds in weight 
shall be admitted to the mails under the penalty privilege 
except postage stamps, stamped envelopes, newspaper wrap- 
pers, postal cards, internal-revenue stamps, single books 
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weighing in excess of that amount, and books and documents 
published or circulated by order of Congress, or printed or 
written official matter emanating from any of the depart- 
ments of the Government, or from the Smithsonian Insti- 
tution.” [Italics supplied. ] 

The Administrator desires an opinion as to the correct- 
ness of a ruling of the Post Office Department that “when 
the blank space on a form (ruled lines intended to be filled 
in with handwriting or otherwise being regarded as blank) 
exceeds the amount of printed matter on the form, such form 
is regarded as in the nature of office supplies or stationery,” 
and not as printed matter. 

It is, in the first place, an inescapable conclusion that a 
blank sheet of paper does not become “printed matter” 
through the mere addition thereto of some printing. The 
courts, when dealing with the question under the tariff laws, 
have considered the essential character of the article upon 
which the printing appeared and whether the printing was 

the “chief thing” or, on the other hand, insignificant or sub- 
ordinate. United States v. Hensel, Bruckmann & Lorbacher, 
152 Fed. 578; A. H. Ringk & Co. v. United States, 164 Fed. 
1021. 

The Post Office Department applies the same principle, 
classifying the paper according to whether it is mainly 
blank or mainly in print. Information supplied by that 
Department indicates that the ruling has been in effect for a 
number of years with the knowledge and acquiescence of the 
Congress and that it has been followed by the General 
Accounting Office in the auditing of expenditures for post- 
age, express, and freight. There is no doubt whatever as to 
the intention of the Congress to restrict the free mailing of 
official matter not within the exceptions set forth in the 
above-quoted statute. (30 Op. A. G. 112; zd. 361; and sub- 
sequent act of May 18, 1916, c. 126, sec. 11, 39 Stat. 159, 162.) 

It is therefore my opinion that the ruling of the Post 
Office Department is reasonable and proper. 

Respectfully, 
FRANK MURPHY. 


89 Op. A. G. The President Rhys 
CITIZENSHIP—ENLISTMENT IN SERVICE OF FOREIGN STATE 


An American citizen who, outside of the United States and without 
solicitation in the United States, enlists in the army, navy, or air 
forces of a belligerent country does not lose his citizenship by reason 
of such enlistment, but he is deemed to have expatriated himself 
if he takes an oath of allegiance to the foreign state. 


SEPTEMBER 5, 1939. 
The Presipent. 

My Dear Mr. Presipent: I have the honor to refer to 
your informal request for the opinion of the Attorney General 
whether an American citizen who, outside of the United 
States and without solicitation in the United States, enlists 
in the army, navy, or air forces of a belligerent country 
thereby loses his citizenship if he does not take an oath of 
allegiance to the belligerent power. 

It is my opinion that under the circumstances outlined an 
American citizen would not lose his citizenship by reason of 
enlistment in the armed forces of a belligerent power. 

Chapter 2 of title 18, United States Code, which deals 
with offenses against neutrality, is directed almost exclu- 
sively to unneutral acts done within the territory or qurisdic- 
tion of the United States. This is certainly true with respect 
to sections 21 and 22 which relate to enlistment of American 
citizens in the military service of a belligerent power. 

Section 17, title 8, United States Code, provides that “any 
American citizen shall be deemed to have expatriated him- 
self * * * when he has taken an oath of allegiance to 
any foreign state.” Consequently, if the terms under which 
an American citizen enlists in the service of a belligerent 
power require an oath of allegiance to be taken to the bel- 
ligerent power, the American citizen by enlisting and taking 
such oath of allegiance would be deemed to have expatriated 
himself. If no such oath is taken, however, his citizenship 
would continue unimpaired. The mere fact of entering into 
foreign military service does not of itself divest either na- 
tionality or domicile, nor amount to renunciation of 
American citizenship. See John Bassett Moore, Interna- 
tional Law Digest, vol. 3, p. 730 ff. 

Respectfully, 
ROBERT H. JACKSON, 


Acting Attorney General. 


338 Improvements Attached to Leased Premises 


DISPOSITION OF IMPROVEMENTS ATTACHED TO LBEASHD 
PREMISES 


There is no requirement that improvements attached to leased 
premises by the Civilian Conservation Corps must be removed at 
a cost greatly in excess of any Salvage value. 

Disposition of such improvements is a proper subject of agreement 
with the lessor, 

An officer authorized to make a contract has implied authority 
thereafter to modify it by a supplemental agreement, particularly 
when clearly in the interest of the United States to do So. 

The regulation forbidding deviation from the standard form of lease 
is not applicable to the abandonment of improvements without 
salvage value by supplemental agreement upon termination of the 
lease. 

| SEPTEMBER 6, 1939. 

The PReEsipEnrt, | 
My Dear Mr. Presipenr: I have the honor to comply 

with your request of August 25 for my opinion upon a 

question submitted by the Administrator of the Federal 

Security Agency, concerning the authority of the Director, 

Civilian Conservation Corps, to abandon property attached 

by the United States to leased premises. 

The Civilian Conservation Corps in a number of instances 
has entered into leases of land for camp sites, using the 
standard form of lease (prescribed by the Secretary of the 
Treasury. under the authority of Executive Order No. 6166, 
dated June 10, 1933) which reads in part as follows: 

“The Government shall have the right, during the exist- 
ence of this lease, to make alterations, attach fixtures, and 
erect additions, structures, or signs, 1n or upon the premises 
hereby leased (provided such alterations, additions, struc- 
tures, or signs shall not be detrimental to or inconsistent 
with the rights granted to other tenants on the property or 
in the building in which said premises are located) ; which 
fixtures, additions, or structures so placed in or upon or 
attached to the said premises shall be and remain the prop- 
erty of the Government and may be removed therefrom 
by the Government prior to the termination of this lease, 
and the Government, if required by the lessor, shall, before 
the expiration of this lease or renewal thereof, restore 
the premises to the same condition as that existing at the 
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time of entering upon the same under this lease, reasonable 
and ordinary wear and tear and damages by the elements 
or by circumstances over which the Government has no 
control, excepted: Provided, however, That if the lessor 
requires such restoration, the lessor shall give written notice 
thereof to the Government 90 days before the termination 
of the lease.” 

The papers submitted to me deal particularly with 1m- 
provements of the following estimated values on the site 
of the abandoned camp at Fayetteville, Tenn. 


WV COR LENO ae ea ee he ee $300. 00 
Roads and walkways_-----------_--_----_--_-____-__---- 2, 275. 00 

Two rigid type buildings, known as mess kit wash house and 
Oll’ -HOUSC2 2.5426 ee ee es 250. 00 
Serap lumber, electric light poles, ete..-___._____________-- 175. 00 
el WG) £75 0 Seema eee Re ae Pee me Pe er Oe ee $3, 000.00 


A board of inquiry, consisting of Army officers on duty 
with the Civilian Conservation Corps, found that it would 
cost approximately as much as the estimated value of the 
improvements to remove them and “that none of the per- 
manent improvements as listed in paragraph 6, above, 
have any salvage value to the Government.” It recom- 
mended that they be left intact for the use of the lessors 
provided the latter should accept them in full settlement of 
all claims against the Government. 

The lessors entered into an agreement under date of May 
10, 1988, releasing the Government of all claims against it on 
condition that the recommendations of the board of inquiry 
be approved and complied with, and an officer of the 
Engineer Corps of the Army made the following certificate: 

“That, the outside water distribution lines (2-inch G. I. 
pipe), and the sanitary waste disposal system (4-inch farm 
drain tile), at abandoned CCC Camp Tennessee TVA-33, 
Fayetteville, Tenn., will not be salvaged by the Army, due to 
the labor cost involved in excavation and removal; and fur- 
ther, that the mess kit wash house, oil house, both of which are 
rigid type buildings, and also such lumber as remains from 
dismantling rigid type garage and shed, will not be removed 
by the Army, due to the fact that the cost of dismantling, 
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hauling, and freight charges would be far in excess of the 
actual salvage value of the material, and, would therefore, 
be an uneconomical procedure for the Government.” 

Conforming to a procedure that had been followed in sev- 
eral prior cases, the Civilian Conservation Corps submitted 
the report of the board, the agreement of the lessors and 
other documents to the Procurement Division of the Treas- 
ury Department with the recommendation that “you 
authorize the surplus Government property on the leased 
land to be abandoned and in effect turned over to the lessors, 
such action to be taken under authority of section 2, act of 
May 29, 1935 (49 Stat, 312), as amended by section 15, 
act of June 28, 1937 (50 Stat. 321).” The matter was sub- 
mitted to the General Counsel, Treasury Department, and 
on July 25, 1989, the Administrative Assistant of the Pro- 
curement Division wrote the Director of the Civilian 
Conservation Corps in part as follows: 

“Inasmuch as it appears that this property may be needed 
for further CCC use in the settlement of certain claims, it 
has been determined by the General Counsel of the Treasury 
Department that it is not surplus within the meaning of the 
act of Congress, approved May 29, 1935 (Public No. 82, 
74th Cong.), and need not be reported to the Director of 
Procurement. Therefore, this report has been withdrawn 
from the records of this Division.” | 

If it be assumed that the Procurement Division has the 
authority, which it 1s said to have exercised upon some 
occasions in the past, to abandon surplus property of no 
salvage value, it does not follow that such authority exists in 
the Procurement Division alone. 

There is no express requirement, and there can be no im- 
plied requirement, that improvements attached to leased 
premises must be removed when removal would involve the 
expenditure of public funds greatly in excess of any salvage 
value. The disposition of sueh improvements upon the 
termination of a lease is a proper subject of agreement with 
the lessor, and it has been held both by the Attorneys General 
and by the courts that an officer authorized to make a con- 
tract for the United States has implied authority thereafter 
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to modify the provisions of the contract by a supplemental 
agreement particularly when, as here, it is clearly in the 
interest of the United States to do so. 28 Op. A. G. 121, 
37 2d. 253, and cases therein cited. 

Under regulations issued by the Director of Procurement, 
and approved by the Secretary of the Treasury and by the 
President, deviation from the standard form of lease is to 
be made only when “authorized by the Director of Procure- 
ment with the approval of the Secretary of the Treasury; 
Provided, That the Director of Procurement may authorize 
without the approval of the Secretary of the Treasury, devia- 
tions from the forms so standardized in any case involving 
not in excess of $5,000.” I do not regard this as applicable 
to the abandonment of property without salvage value by 
supplemental agreement under circumstances such as indi- 
cated herein, and I am informed upon inquiry that this view 
is entertained also by the Procurement Division. 

In conclusion, it is my opinion that the Director of the 
Civilian Conservation Corps is authorized to consummate 
the settlement recommended by the board of inquiry and 
embodied in the agreement signed by the lessors on May 10, 
1938. 


Respectfully, 
FRANK MURPHY. 





AVAILABILITY OF FUNDS IN CONNECTION WITH RETURN OF 
AMERICAN CITIZENS FROM EUROPE 


Funds made available by Executive Order No. 8246 of September 8, 
1939, may be used to reimburse private operators for actual losses 
sustained upon voyages of vessels temporarily diverted to the serv- 
ice of returning to America citizens whose lives are now endangered 


in Burope. 

SEPTEMBER 9, 1939. 
The SECRETARY OF STATE. 

My Dear Mr. Secretary: Reference 1s made to the letter of 
the Honorable George S. Messersmith, Assistant Secretary of 
State, dated September 8, 1939, which states, in part: 

“T invite your attention to the Executive Order of Septem- 
ber 8, 1939, making funds available for the protection of 
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American citizens in foreign countries during the existing 
emergency. * ™ * 

“The question arises as to whether the funds made avail- 
able under this order may be used for the following specific 
purpose : 

“The use of belligerent passenger vessels has been shown 
by developments not to offer the necessary safeguards to the 
lives of Americans who may wish to return from Europe to 
this country. The vessels under neutral flags which can 
transport passengers from Europe to the United States are 
limited in number. The number of vessels under the Ameri- 
can flag now regularly in this service is inadequate to meet the 
emergency now existing which requires that the Americans 
in Europe should be given as early an opportunity to return 
to this country as the facilities which this Government can 
make available will permit. An effort has been made under 
appropriate statutory authority to meet this situation by 
permitting American vessels, under the necessary safeguards, 
to carry more than the usual number of passengers than 
that for which they are equipped. Taking into account, how- 
ever, the facilities available under neutral flags and our own 
and the pressing emergency which exists, it is the opinion of 
this Department, of the Navy Department and of the Mari- 
time Commission, which have been giving this matter con- 
tinued consideration, that further steps are necessary. With 
the approval of the President measures have been taken to 
endeavor to divert temporarily into this service American 
flag vessels which may be made available without too greatly 
disrupting established services under our flag. Arrange- 
ments have therefore been made by the Maritime Commis- 
sion under which a number of passenger vessels, privately 
operated, under our flag, may be temporarily diverted to this 
trans-Atlantic service and during the period which may be 
necessary to return the Americans now in Europe. Such tem- 
porary operation of these vessels in this service will involve 
costs for the operators beyond the revenue which the vessels 
can earn. (The returning Americans will pay their own 
transportation at the prevailing rates.) 

“It 1s obviously not possible for this Government to ask 
private operators to put their vessels temporarily into this 
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service to meet this emergency and to incur loss thereby. On 
the other hand, the operators are prepared to put these vessels 
temporarily in this service with the understanding that they 
will make no profit therefrom. It has therefore been 
arranged by the Maritime Commission with these operators 
that at the end of every voyage which may be undertaken for 
repatriation purposes the operators will submit their voyage 
accounts to the Maritime Commission which will determine 
what the actual operating loss may have been. It is this 
actual operating loss for which the operator must be reim- 
bursed. 

“It would seem to this Department that the funds under 
the appropriations of this Department for the current fiscal 
year which are made available by the President’s Executive 
order of September 8, 1939, could properly within the lan- 
guage of the act be used for this purpose. I should appre- 
ciate your informing me whether you concur in this view.” 

I can conceive of no more appropriate method for carry- 
ing into effect the purpose of the Executive order of Septem- 
ber 8, 1939, and of the statute under which it was issued, than 
that of making provision for the safe return to this country 
in vessels of our own flag of American citizens whose lives are 
now endangered in foreign countries. Accordingly, I con- 
cur in the view of your Department that the funds made 
available by the Executive order may be used for the purpose 
indicated. 

Respectfully, 
FRANK MURPHY. 





REQUEST OF THE SENATE FOR AN OPINION AS TO THE 


POWERS OF THE PRESIDENT “IN EMERGENCY OR STATE 
OF WAR” 


It is the time-honored position of the Attorney General not to render 
opinions to the Congress or to its committees or members. 

Furthermore, the Executive has powers not enumerated in the stat- 
utes, constitutional powers which have never been specifically 
defined, and in fact cannot be, since their extent and limitations 
are largely dependent upon conditions and circumstances. 
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OcTOBER 4, 1939. 
The Present or THE SENATE. | 

My Dear Sm: Reference is made to Senate Resolution 
185, agreed to September 28, 1939, which reads: 

“Resowed, That the Attorney General is requested to 
report to the Senate at the earliest practicable date what 
executive powers are made available to the President under 
his proclamation of national emergency, and what other 
extraordinary powers, if any, are made available to the 
executive under existing statutes in emergency or state of 
war.” 

To comply with this resolution would require me to give 
an opinion to the Senate on legal phases of the subject 
matter of the resolution. The historic position of the At- 
torneys General with respect to the rendering of opinions 
on legal questions to the Congress and to its committees 
and members was ably stated by Attorney General Mitchell 
in response to a resolution of the Senate, agreed to March 
8, 1932, which recited certain asserted transactions of rail- 
road companies engaged in interstate commerce and 
proceeded as follows: 

“Resolved, That the Attorney General of the United 
States be requested to inform the Senate as soon as prac- 
ticable (1) whether such transactions constitute contracts, 
combinations, or conspiracies in restraint of trade or com- 
merce among the several States or attempts to monopolize 
or restrain such commerce, in violation of the act of Con- 
eress of July 2, 1890, as amended, commonly called the 
antitrust act; (2) in what respect, if any, such transactions 
differ from the operations condemned by the Supreme Court 
of the United States in the so-called Northern Securities 
case (193 U.S. 197); and (3) what steps, if any, have been 
taken or are contemplated by the Department of Justice 
for the enforcement in these instances of the antitrust laws.” 

In a letter to the President of the Senate, dated April 
25, 1932, declining to comply with the resolution, Mr. 
Mitchell said: 

“The first two subdivisions of this resolution request me 
to give an opinion to the Senate on legal phases of the 
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subject matter of the resolution. I feel obliged to refrain 
from responding to this request. 

“The powers of the Attorney General in the matter of 
giving opinions on questions of law are defined in sections 
854 and 356 of the Revised Statutes (title 5, secs. 303 and 
804, U.S. C.). These statutes are: | 

“¢The Attorney General shall give his advice and opinion 
upon questions of law, whenever required by the President,’ 
and 

“The head of any executive department may require the 
opinion of the Attorney General on any questions of law 
arising in the administration of his department.’ 

“These statutes, in substantially this form, have been in 
effect since 1789. They do not authorize, empower, or re- 
quire the Attorney General to give opinions to committees 
of Congress or to either House. For more than 100 years 
there has been an unbroken line of authority to that effect. 
As early as 1818 Attorney General Wirt held that under 
these statutes Attorneys General are not authorized to 
give officials opinions on questions of law except upon call 
of the President or at the request of one of the heads of 
the executive departments to enable him to decide a ques- 
tion pending in his own department for action. 

“In the following instances the Attorneys General have, 
for the reasons stated, declined to give official opinions 
on questions of law or on the constitutionality or construc- 
tion of legislation either pending or enacted, to committees 
of the House or to committees of the Senate or in response 
to resolutions or requests from the Senate itself or from 
the House of Representatives: 1 Op. 335; 5 Op. 561; 10 
Op. 164; 12 Op. 544; 14 Op. 17; 14 Op. 177; 17 Op. 357; 
18 Op. 87; 18 Op. 107. 

“Onder date of January 28, 1820, the House of Repre- 
sentatives entered an’ order requesting the opinion of 
Attorney General Wirt respecting a matter in which the 
House was interested. In declining to give the opinion 
the Attorney General among other things, said: 

“The Attorney General is sworn to discharge the duties 
of his office according to law. To be instrumental in en- 
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larging the sphere of his official duties beyond that which 
is prescribed by law would, in my opinion, be a violation 
of this oath.’ (1 Op. 336.) 

“That opinion has stood unquestioned for 112 years, and 
has been repeatedly followed in later rulings. Under date 
of December 17, 1884, Attorney General Brewster felt 
obliged to decline compliance with a resolution passed by 
the House of Representatives requesting his opinion on the 
application of a section of the Revised Statutes (18 Op. 
87). Having failed to obtain the opinion by direct request, 
the House of Representatives passed another resolution 
requesting the Postmaster General to ask for the Attorney 
General’s opinion, and the Postmaster General transmitted 
the request to the Attorney General, who again refused to 
give the opinion on the ground that he had no authority to 
give it to the House of Representatives and the Postmaster 
General did not need it on any question pending in his 
Department. 

“Under date of February 14, 1929, my immediate prede- 
cessor declined the request of the House Committee on 
Expenditures in the Executive Departments for an opinion, 
and on June 8, 1930, I felt obliged to decline an opinion 
requested by the Judiciary Committee of the Senate. 

“Congress has accepted this long-standing interpretation 
of the law and has never attempted by law to enlarge the 
powers or duties of the Attorney General so as to require 
him to give opinions to either House of Congress or to 
committees thereof. Having in mind the constitutional 
separation of the functions of the legislative, executive, and 
judicial branches of the Government, there has always been 
a serious question whether the principle of that separation 
would be violated by a statute attempting to make the 
Attorney General a legal adviser of the legislative branch, 
and as a matter of governmental’ policy the wisdom of 
constituting as legal adviser of either House of Congress 
an official of the executive department, who sits in the 
President’s Cabinet and acts as his legal adviser, has always 
been open to doubt. 
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“When pending legislation affecting the Department of 
Justice has been referred to Attorneys General for com- 
ment or suggestion, it has been their practice to suggest 
such legal points as are pertinent and which ought to receive 
consideration by committees, but that practice has never 
properly involved any formal legal opinions from Attorneys 
General and has no resemblance to a request for an opinion 
as to the effect of an existing statute. 

“With the utmost deference for the request of the Senate, 
I am obliged to decline to give an opinion in this case.” 

The above letter of Attorney General Mitchell will be 
found in 36 Op. A. G. at page 533, et seq. Other precedents 
on this subject are listed in the Congressional Record of 
March 26, 1986 (vol. 80, p. 4370). 

This time-honored position should not, in my opinion, 
be departed from. However, desiring to be of all possible 
assistance to the Senate, I have prepared and am trans- 
mitting herewith a list of statutes which, by their terms, 
grant to the executive branch of the Government powers 
which may be exercised “in emergency or state of war.” 
It is not claimed that this list 1s complete—indeed, accuracy 
in this respect can be assured only by careful and pains- 
taking search of the entire body of the Federal statutory 
law—statutes of this class having been enacted from time 
to time since the beginning of the Government. 

You are aware, of course, that the Executive has powers 
_ not enumerated in the statutes—powers derived not from 
statutory grants but from the Constitution. It is univer- 
sally recognized that the constitutional duties of the 
Executive carry with them the constitutional powers neces- 
sary for their proper performance. These constitutional 
powers have never been specifically defined, and im fact can- 
not be, since their extent and limitations are largely 
dependent upon conditions and circumstances. In a measure 
this is, true with respect to most of the powers of the 
Executive, both constitutional and statutory. The right to 
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Congress as S. Doc. 133, 76th Cong., 2d sess. 
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take specific action might not exist under one state of facts, 

while under another it might be the absolute duty of the 

Executive to take such action. 
Respectfully, 

! FRANK MURPHY. 





STATUTES WHICH BY THEIR TERMS GRANT POWERS THAT 
MAY BE EXERCISED BY THE EXECUTIVE “IN EMERGENCY 
OR STATE OF WAR” 


For convenience of persons desiring to examine them the 
statutes are listed in the order in which they appear in the 
United States Code, which results generally in grouping ac- 
cording to subject matter. 


Title?, U.S.C0.,“Agrculture.” 

Section 509, act of September 1, 1937, 50 Stat. 916 (U.S. C., 
title 7, sec. 1179), authorizing the President to suspend the 
operation of titles II and IIT of said act when he “finds and 
proclaims that a national economic or other emergency exists 
with respect to sugar or liquid sugar.” 


Title 10, U. S. C., “Army.” 

Section 2, act of July 2, 1926, 44 Stat. 780, as amended 
(U.S. C., title 10, sec. 291a), authorizing the immediate com- 
missioning of additional nonflying officers for the Air Corps 
“in time of war.” 

Act of July 2, 1926, 44 Stat. 781, as amended (U. S. C., 
title 10, sec. 29le), providing qualifications for flying officers 
of the Air Corps “in time of war.” 

Section 30, act. of June 3, 1916, 39 Stat. 187, as amended 
(U.S. C., title 10, sec. 343), authorizing members of the Reg- 
ular Army Reserve to be ordered to active duty “in case of 
emergency declared by the President.” 

Section 382, act of June 4, 1920, 41 Stat. 776 (U.S. C., title 
10, sec. 369), authorizing the President to order Reserve 
officers of the Army to active duty for more than 15 days in 
a calendar year, without their consent, “in time of a national 
emergency expressly declared by Congress.” 
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Section 35, act of June 4, 1920, 41 Stat. 780 (U.S. C., title 
10, sec. 426), authorizing the President to place members of 
the enlisted Reserve Corps on active duty for a longer period 
than 15 days in a calendar year, without their consent, “in 
time of a national emergency expressly declared by Congress.” 

Section 51, act of June 4, 1920, 41 Stat. 785 (U.S. C., title 
10, sec. 513), authorizing any officer of the Regular Army 
to be appointed to higher temporary grade without vacating 
his permanent commission “in time of war.” 

Act of July 6, 1812 (R. S., sec. 1209), as amended (U.S. C., 
title 10, sec. 521), authorizing the President by and with the 
advice and consent of the Senate to confer commissions by 
brevet upon commissioned officers of the Army for distin- 
guished conduct and public service in the presence of the 
enemy “in time of war.” 

Section 2, act of June 3, 1916, 39 Stat. 166, as amended 
(U.S. C., title 10, sec. 602), authorizing (by inference) in- 
crease in the number of enlisted men of the Regular Army 
beyond the peacetime limits of 280,000 “in time of war or 
similar emergency when the public safety demands it.” 

Act of April 26, 1898, 30 Stat. 865 (U.S. C., title 10, sec. 
694), providing pay for officers exercising command in higher 
grade with troops operating against the enemy “in time of 
war.” 

Section 51, act of June 4, 1920, 41 Stat. 785 (U.S. C., title 
10, sec. 992), authorizing the President to employ retired 
officers of the Army on active duty “in time of war.” 

Act of May 23, 1926, 44 Stat. 5382 (U.S. C., title 10, sec. 
1032), providing that retired nurses may be employed on 
active duty in the discretion of the Secretary of War or the 
Secretary of the Navy “in time of war or national emergency.” 

Act of July 5, 1884, 23 Stat. 109, as amended (U.S. C., title 
10, sec. 1200), authorizing certain discretion in the purchase 
of supplies for the Army “in cases of emergency.” 

Act of March 2, 1901, 31 Stat. 905 (U.S. C., title 10, sec. 
1201), authorizing purchase of supplies for the Army without 
advertising “in cases of emergency.” 

Act of August 29, 1916, 39 Stat. 645 (U.S. C., title 10, sec. 
1361), authorizing the President, through the Secretary of 
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War, to take possession and assume control of any system or 
systems of transportation or any part thereof “in time of war.” 

Act of February 4, 1887, 24 Stat. 380, as amended (U.S. C., 
title 10, sec. 1862), providing for preference to shipments of 
troops and material of war upon demand of the President “in 
time of war or threatened war.” 

Act of July 5, 1884, 23 Stat. 110, as amended (U.S. C., 
title 10, sec. 1864), waiving the requirement of advertising — 
in connection with purchases of transportation equipment 
by the Army “in cases of extreme emergency.” 

Act of June 4, 1920, 41 Stat. 811 (U.S. C., title 10, sec. 1590), 
providing for dismissals of officers of the Army in time of war. 


Title 12, U. 8. C.,“Banks and Banking.” 

Section 4, act of March 9, 1933, 48 Stat. 2 (U.S. C., title 12, 
sec. 95), forbidding Federal Reserve banks to transact busi- 
ness except under regulations prescribed by the Secretary of 
the Treasury with the approval of the President “during such 
emergency period as the President * * * by proclama- 
tion may prescribe.” 

Section 5 (b), act of October 6, 1917, 40 Stat. 415, as 
amended (U.S. C., title 12, sec. 95a), authorizing the Presi- 
dent to investigate, regulate, or prohibit transactions in for- 
elon exchange, and export, hoarding, melting, or earmarking 
of gold or silver coin, bullion, or currency “during time of war 
or during any other period of national emergency.” 


Title 14, U.S. C., “Coast Guard.” 

Section 1, act of January 28, 1915, 38 Stat. 800 (U.S. C.,, 
title 14, sec. 1), providing that the Coast Guard shall operate 
as a part of the Navy, subject to the orders of the Secretary of 
the Navy, “in time of war or when the President shall so 
direct.” 

Act of August 29, 1916, 39 Stat. 601 (U.S. C., title 14, sec. 
95), authorizing the Secretary of the Navy to man Coast 
Guard stations “in time of war.” 

Act of July 1, 1918, 40 Stat. 717, as amended (U.S. C., title 
14, secs. 164 and 165), providing that commissioned or war- 
rant officers of the Coast Guard on the retired list may be 
called to active service and that any retired officer so recalled 
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may be temporarily advanced in rank on the retired list not 
above lieutenant commander, as the President may determine, 
“during the existence of war or of a national emergency de- 
clared by the President to exist.” 


Title 16, U. S. C., “Commerce and Trade.” 


Section 805, act of September 8, 1916, 89 Stat. 799 (U.S. C., 
title 15, sec. 76), providing that whenever “during the exist- 
ence of a war in which the United States is not engaged” the 
President finds that any country restricts the importation of 
products of the United States contrary to the law and practice 
of nations, the President is authorized to prohibit or restrict 
the importation into the United States of articles from such 
country. | 

Section 806, act of September 8, 1916, 39 Stat. 799 (U.S. C., 
title 15, sec. 77), providing that “during the existence of a 
war in which the United States is not engaged” the President 
may direct that clearance be refused any vessel which, on 
account of the laws of a belligerent country, grants a pref- 
erence to any person or company; that when the President 
finds that a belligerent country discriminates against vessels 
or citizens of the United States, he may withhold clearance 
from one or more vessels of the belligerent country until the 
practice has ceased, or he may deny to such vessels and citi- 
zens of the belligerent the rights usually accorded by the 
United States; and that the President is authorized to employ 
the land and naval forces of the United States to carry out 
the purposes of this section. 

Section 19, act of June 6, 1934, 48 Stat. 898 (U.S. C., title 
15, sec. 78s (a) (4) ), authorizing the Securities and Exchange 
Commission summarily to suspend trading in any registered 
security on any national securities exchange for a period not 
exceeding 10 days or, with the approval of the President, to 
suspend all trading on any national securities exchange for 
a period not exceeding 90 days “if in its opinion the public 
interest so requires.” 


Title 16, U.S. C., “Conservation.” 


Section 16, act of June 10, 1920, 41 Stat. 1072 (U.S. C., 
title 16, sec. 809), providing that the United States may take 
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over certain powerhouses, dams, conduits, and reservoirs for 
the purpose of manufacturing nitrates, explosives, or muni- 
tions of war, or for any other purpose involving the safety 
of the United States “when in the opinion of the President 
* * * the safety of the United States demands it,” paying 
Just compensation for the use. 

Act of June 10, 1920, as amended by section 218, act of 
August 26, 1935, 49 Stat. 848 (U.S. C., title 16, sec. 824a (c)), 
authorizing the Federal Power Commission to require such 
temporary connections of facilities and such generation, de- 
livery, interchange, or transmission of electric energy as in 
its judgment will best meet the emergency and serve the 
public interest “during the continuance of any war in which 
the United States is engaged, or whenever the Commission 
determines that an emergency exists by reason of a sudden 
increase in the demand for electrical energy,” etc. 


Title 18, U. S. C., “Criminal Code and Criminal Procedure.” 

Section 14, act of March 4, 1909, 35 Stat. 1090 (U.S. C.., title 
18, sec. 26), authorizing the President to employ the land or 
naval forces of the United States, or of the militia thereof, 
for the purpose of taking possession of and detaining, in 
order to enforce execution of prescribed prohibitions and 
penalties, vessels which are fitted out and armed, etc., con- 
trary to the provisions of the said act. 

Section 15, act of March 4, 1909, 35 Stat. 1091, as amended 
(U.S. C., title 18, sec. 27), authorizing the President to em- 
ploy such part of the land or naval forces of the United 
States, or the militia thereof, as he may deem necessary to 
compel any foreign vessel to depart from the United States 
or any of its possessions in all cases in which, by the law of 
nations or the treaties of the United States, 1t ought not to 
remain, and to detain or prevent any foreign vessel from so 
departing in all cases in which, by the law of nations or the 
treaties of the United States, it is not entitled to depart. 

Section 17, act of March 4, 1909, 35 Stat. 1091 (U.S. C., 
title 18, sec. 29), providing that collectors of customs shall 
detain any vessel manifestly built for warlike purposes, and 
about to depart from the United States, the cargo of which 
principally consists of arms and munitions of war, when it 
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appears probable that such vessel is intended to be employed 
by the owners to cruise or commit hostilities upon the sub- 
jects or property of foreign countries with whom the United 
States is at peace, until the decision of the President is had 
thereon, etc. 

Section 1, title V, act of June 15, 1917, 40 Stat. 221 (U.S. C., 
title 18, sec. 81), providing that during a war in which the 
United States is neutral the President may withhold clear- 
ance from any vessel which is required by law to secure 
clearance before departing from the United States, etc., 
whenever there is reasonable cause to believe that such vessel 
is about to carry fuel, arms, etc., to any warship of a foreign 
belligerent nation in violation of the laws, treaties, or obli- 
gations of the United States under the law of nations. 

Section 2, title V, act of June 15, 1917, 40 Stat. 221 (U.S. C., 
title 18, sec. 32), providing that during a war in which the 
United States is neutral the President may detain armed 
vessels until the owners furnish proof that the vessels will not 
be employed to commit hostilities upon the subjects or prop- 
erty of foreign countries with which the United States is at 
peace, ete. 

Section 3, title V, act of June 15, 1917, 40 Stat. 222 (U.S. C., 
title 18, sec. 83), providing that during a war in which the 
United States is neutral it shall be unlawful to send out of the 
jurisdiction of the United States any vessel built, armed, or 
equipped as a vessel of war, etc., with the intent that such 
vessel shall be delivered to a belligerent nation. 

Section 4, title V, act of June 15, 1917, 40 Stat. 222 
(U.S. C., title 18, sec. 34), providing that “during a war in 
which the United States is a neutral” any master or person 
having charge or command of any vessel, domestic or for- 
eign, shall deliver to the Collector of Customs a statement 
under oath concerning any intended transshipment or deliv- 
ery of the cargo or any part thereof to other vessels in port 
or upon the high seas. 

Section 5, title V, act of June 15, 1917, 40 Stat. 222 
(U. S. C., title 18, sec. 35), authorizing the Collector of 
Customs, subject to review by the Secretary of Commerce, 
to refuse clearance to and forbid the departure of vessels 
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not entitled to clearance or whenever there is reasonable 
cause to believe that the additional statements required by 
the preceding section (U. S. C., title 18, sec. 34, supra) 
are false. 

Section 9, title V, act of June 15, 1917, 40 Stat. 298 
(U. S. C., title 18, sec. 38), authorizing the President to 
employ the land or naval forces of the United States to 
carry out the purposes of several sections set forth above 
and others mentioned in the Code under the heading 
“Offenses against Neutrality” (i. e., U. S. C., title 18, secs. 
25, 27, and 31 to 37). 


Title 19, U. S. C., “Customs Duties.” 

Section 318, title III, act of June 17, 1930, 46 Stat. 696 
(U. S. C., title 19, sec. 1318), providing that whenever the 
President shall by proclamation declare an “emergency to 
exist by reason of a state of war,” or otherwise, he may 
authorize the Secretary or the Treasury to extend during 
the continuance of such emergency the time prescribed in 
the said (tariff) law for the performance of any act, and 
may authorize the Secretary of the Treasury to permit 
the importation free of duty of food, clothing, and medical, 
surgical, and other supplies for use in emergency relief 
work. 


Title 8%, U.S. C., “Foreign Relations and Intercourse.” 

Section 19, act of May 24, 1924, 43 Stat. 146, as amended. 
(U. S. C., title 22, sec. 22), authorizing the President to 
recall any retired Foreign Service officer temporarily to 
active service in the event of “public emergency.” 

Section 1, act of May 22, 1918, 40 Stat. 559 (U. S. C., 
title 22, sec. 223), authorizing the President to impose ad- 
ditional restrictions and prohibitions upon the departure of 
persons from and their entry into the United States “when 
the United States is at war.” 

Section 1, act of January 31, 1922, 42 Stat. 361 (U.S. C., 
title 22, sec. 236), providing that whenever the President 
finds that in any American country, etc., conditions of do- 
mestic violence exist, which are or may be promoted by the 
use of arms or munitions of war procured from the United 
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States, and makes proclamation thereof, it shall be un- 
lawful to export, except under such limitations and excep- 
tions as the President prescribes, any arms or munitions of 
war from any place in the United States to such country 
until otherwise ordered by the President or by the Congress. 

Section 1, title VI, act of June 15, 1917, 40 Stat. 223 
(U. S. C., title 22, sec. 238), providing that under stated 
conditions certain classes of officers of the United States 
and every other person duly authorized by the President 
may seize and detain any articles and munitions of war 
about to be exported from the United States in violation of 
law, and the vessels or vehicles containing them. 

Section 8, title VI, act of June 15, 1917, 40 Stat. 225 
(U. S. C., title 22, sec. 245), providing that the President 
may employ such part of the land or naval forces of the 
United States as he may deem necessary to carry out the 
purposes of certain sections of the said act of June 13, 
1917, including section 238, supra. 

The joint resolution of May 1, 1937 (“Neutrality Act”), 
50 Stat. 121 (U.S. C., title 22, secs. 945a et seq.), provid- 
ing for an embargo upon the exportation of arms, etc., and 
making unlawful certain other acts, in the event of a find. 
ing and proclamation by the President of the existence of 
“a state of war between, or among, two or more foreign. 
states.” 


Tortle 31, U.S. C., “Money and Finance.” 
Act of March 2, 1901, 31 Stat. 910, as amended (U.S. C., 


title 31, sec. 80), authorizing an extension of the time for 


examination of accounts covering expenditures for the 
Army “in time of war.” 


Act of July 12, 1870, 16 Stat. 251 (R. S., sec. 3679), as 
amended (U.S. C., title 31, sec. 665), authorizing the waiver 
or modification of the monthly apportionments of appro- 
priations for governmental departments and agencies for 
expenses during the fiscal year, “upon the happening of 
some extraordinary emergency or unusual circumstance 
which could not be anticipated at the time of making such 
apportionment.” 
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Section 43, act of May 12, 1933, 48 Stat. 51, as amended 
(U. S. C., title 31, sec. 821), authorizing the President to 
take certain action in respect of credit expansion when he 
finds “an economic emergency requires an expansion of 
credit.” 


Title 32, U. S. C., “National Guard.” 

Section 49, act of June 4, 1920, 41 Stat. 784, as amended 
(U. S. C., title 32, sec. 81), authorizing the President to 
order into the active military service of the United States 
all units and members of the National Guard of the United 
States, “when Congress shall have declared a national 
emergency and shall have authorized the use of armed land 
forces of the United States for any purpose requiring the 
use of troops in excess of those of the Regular Army.” 

Section 4, act of January 21, 1903, 32 Stat. 776, as 
amended (U. S. C., title 32, sec. 81a), authorizing the Presi- 
dent to call forth such number of the militia of the States, 
Territories, or of the District of Columbia as may be neces- 
sary to repel invasion, suppress rebellion, or to enable the 
President to execute the laws of the Union. 

Section 38, act of June 3, 1916, 39 Stat. 190, as amended 
(U. S. C., title 32, sec. 81c), authorizing the President to 
the extent provided for by appropriations for the specific 
purpose to order officers of the National Guard of the 
United States to active duty “in an emergency” at any time 
and for the period thereof, provided that except in time of 
a national emergency expressly declared by the Congress, 
no officer of the National Guard shall be employed on activa 
duty for more than 15 days in any calendar year without 
his consent. 


Title 33, U. S. C., “Navigation and Navigable Waters.” 


Act of March 3, 1819 (R. S., secs. 4293, 4294), 3 Stat. 510, 
512, and act of August 5, 1861, 12 Stat. 315 (R. S., sec. 4298) 
(U.S. C., title 33, secs. 381, 382, and 386), authorizing the 
President to employ the public armed vessels to suppress 
piracy, etc. 

Act of August 29, 1916, 39 Stat. 602 (U. S. C., title 33, 
sec. 758), authorizing the President to transfer to the War 
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Department or the Navy Department vessels, equipment, 
stations, and personnel of the Lighthouse Service (now a 
part of the Coast Guard) whenever in the judgment of the 
President “a sufficient national emergency exists.” 

Section 16, act of May 22, 1917, 40 Stat. 87 (U. S. C., 
title 33, sec. 855), authorizing the President to transfer to 
the War Department, or the Navy Department, vessels, 
equipment, stations, and personnel of the Coast and Geo- 
detic Survey whenever in the judgment of the President “a 
sufficient national emergency exists.” 

Title 34, 0. 8. C., “Navy.” 

Act of February 15, 1879, 20 Stat. 295, as amended (U.S. 
C., title 34, sec. 21), authorizing the Secretary of the Navy 
to appoint assistant surgeons for temporary service “in 
time of war.” 

Act of July 1, 1918, 40 Stat. 714, as amended (U. S. C., 
title 34, sec. 151), authorizing the President to increase the 
authorized enlisted strength of the Navy “whenever in his 
judgment a sufficient emergency exists.” 

Act of August 29, 1916, 39 Stat. 581 (U.S. C., title 34, 
sec. 191), providing that furloughed enlisted men of the 
Navy shall be subject to recall “in time of war or national 
emergency” to complete the unexpired portion of enlist- 
ment. 

Act of May 22, 1917, 40 Stat. 89 (U.S. C., title 34, sec. 
213), authorizing the selection of officers for the com- 
mand of fleets from the grade of captain in addition to that 
of rear admiral “in time of war.” 

Act of August 29, 1916, 39 Stat. 579, as amended (U. S. 
C., title 34, sec. 311), providing for suspension of the re- 
quirement of sea service in connection with the promotion 
of officers of the Navy in exceptional cases “during war 
or national emergency declared by the President or by the 
Secretary of the Navy.” 

Act of March 3, 1873, 17 Stat. 547 (R. S., sec. 1462) (U. 
S. C., title 34, sec. 421), providing that except as otherwise 
provided by law no officer on the retired list of the Navy 
shall be employed on active duty “except in time of war.” 
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Act of July 1, 1918, 40 Stat. 717 (U.S. C., title 34, sec. 
423), providing that retired officers of the Navy or Marine 
Corps may be ordered to active duty “during the existence 
of war or a national emergency declared by the President.” 

Act of December 21, 1861, 12 Stat. 329 (R. S., sec. 1463), 
as amended (U. S. C., title 34, sec. 424), providing that the 
President, by and with the advice and consent of the Sen- 
ate, may detail officers on the retired list for the command 
of squadrons or ships “in time of war.” 

Act of March 3, 1915, 38 Stat. 941, as amended (U.S. C., 
title 384 sec. 488), authorizing the Secretary of the Navy — 
to call retired enlisted men to active service “in time of war, 
or when a national emergency exists.” 

Section 4, act of May 13, 1926, 44 Stat. 532 (U.S. C., title 
84, sec. 440a), providing that retired nurses may be em- 
ployed on active duty in the discretion of the Secretary 
of War or the Sceretary of the Navy “in time of war or 
national emergency.” | 

Section 15, act of June 28, 1938, 52 Stat. 952 (U.S. C., 
title 34, sec. 626a), limiting the number of general officers 
on the active list of the Marine Corps, “except in time of 
war.” 

Act of August 29, 1916, 39 Stat. 614 (U. 8. C., title 34, 
sec. 831), providing 6-weeks-per-year limitation upon Ma- 
rine Corps Training Camps for the instruction of civilians 
“except in time of actual or threatened war.” 

Act of February 16, 1914, 38 Stat. 289 (U.S. C., title 
34, sec. 851), authorizing the President to commission in 
the Regular Navy civilians selected and certified as pro- 
vided by law “upon the outbreak of war, or when, in his 
opinion, war is imminent.” 

Section 5, act of June 25, 1938, 52 Stat. 1176 (U.S. C., 
title 34, sec. 853c), superseding section 9, act of February 
28, 1925, 43 Stat. 1082 (U.S. C., title 34, sec. 757), author- 
izing the Secretary of the Navy to order to active duty mem- - 
bers of the Naval Reserve, including those retired, “in time 
of war or when in the opinion of the President a national 
emergency exists.” 
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Section 302, act of June 25, 1938, 52 Stat. 1180 (U. 8. C., 
title 34, sec. 855a), authorizing an allowance to officers of 
the Naval Reserve for purchase of uniforms when report- 
ing for active duty “in time of war or national emergency.” 

Section 303, act of June 25, 1938, 52 Stat. 1181 (U.S. C., 
title 34, sec. 855b), superseding section 13, act of Feb- 
ruary 28, 1925, 43 Stat. 1083 (U.S. C., title 34, sec. 761), 
providing for issuance of outfits, etc., for midshipmen, 
cadets, nurses, and enlisted men of the Naval Reserve when 
reporting for active duty “in time of war or national 
emergency.” 

Section 311, act of June 25, 1938, 52 Stat. 1183 (U. 5. C., 
title 34, sec. 855}), superseding section 16, act of February 
28, 1925, 48 Stat. 1084 (U. S. C., title 34, sec. 764), provid- 
ing for precedence in rank of officers of the Naval Reserve 
when mobilized with the Regular Navy “for war or a 
national emergency.” 

Section 312, act of June 25, 1938, 52 Stat. 1183 (U.S. C., 
title 34, sec. 855k), superseding section 17, act of February 
28, 1925, 48 Stat. 1084 (U. S. C., title 34, sec. 765), pro- 
viding for advancement in rank of Naval Reserve and 
Marine Corps Reserve officers “in time of war or national 
emergency.” 

Section 401, act of June 25, 1938, 52 Stat. 1185 (U.S. C., 
title 34, sec. 856), superseding section 28, act of February 
28, 1925, 43 Stat. 1088 (U.S. C., title 34, sec. 841), provid- 
ing that officers and men of the Naval Reserve who are 
members of the State Naval Militia shall stand relieved 
from service or duty with such militia when on active duty 
“in time of war or national emergency.” 

Section 1624, art. 36, R. S., as amended (U. S. C., title 
34, sec. 1200, art. 36), providing for dismissals of officers 
of the Navy in time of war. 


Title 35, U.S. C., “Patents.” 


Act of October 6, 1917, 40 Stat. 394 (U.S. C., title 35, 
sec. 42), authorizing the Commissioner of Patents to order 
certain inventions kept secret and to withhold patent there- 
for “when the United States is at war.” 
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Title 86, U.S. C., “Patriotic Societies and Observances.” 

Act of April 24, 1912, 87 Stat. 90 (U. S. C., title 36, sec. 
10), authorizing the President to utilize the services of the 
American Red Cross “in time of war, or when war is 1m- 
minent.” 

Title 87, U. S. C., “Pay and Allowances.” 

Act of June 10, 1922, 42 Stat. 626 (U. S. C., title 37, 
sec. 2), authorizing increased pay for certain officers of the 
Army “during the existence of a state of war, formally 
recognized by Congress.” 


Title 40, U. 8. C., “Public Buildings, Property, and Works.” 


Act of July 9, 1918, 40 Stat. 861 (U.S. C., title 40, sec. 37), 
authorizing the Secretary of War to rent or lease any building 
or part thereof in the District of Columbia that may be re- 
quired for military purposes “in time of war, or when war 
is imminent.” 

Act of March 4, 1917, 39 Stat. 1192 (U.S. C., title 40, sec. 
326), authorizing the President to suspend the provisions of 
law prohibiting more than 8 hours labor in any 1 day by per- 
sons engaged upon work covered by contracts with the United 
States “in case of national emergency.” 


Title 42, U.S. C., “The Public Health.” 

Act of July 1, 1902, 32 Stat. 713, as amended (U.S. C., title 
42, sec. 8), authorizing the President to utilize the Public 
Health Service “in times of threatened or actual war.” 

Act of October 27, 1918, 40 Stat. 1017 (U.S. C., title 42, 
sec. 18), authorizing the creation of a Reserve for duty in the 
Public Health Service “in time of national emergency.” 


Title 46, O. S. C., “Shipping.” 

Sections 1 and 2, act of March 24, 1908, 35 Stat. 46 (U.S. C., 
title 46, secs. 183 and 134), providing that hospital ships in 
ports of the United States and the possessions thereof shall 
be exempt “in time of war” from all dues and taxes imposed 
on vessels by the laws of the United States, and authorizing 
the President to name the exempt hospital ships by proclama- 
tion and to indicate the time when the exemptions provided 
for shall begin and end. 
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Section 4, act of July 15, 1918, 40 Stat. 901 (U.S. C., title 
‘46, sec. 885), making it unlawful to transfer vessels, shipping 
facilities, ete., to foreign registry or ownership “when the 
United States is at war or during any national emergency, the 
existence of which is declared by proclamation of the Presi- 
dent.” 

Section 302, act of June 29, 1936, 49 Stat. 1992 (U.S. C., 
title 46, sec. 1182), authorizing the President to suspend the 
provisions relating to citizenship of officers and crews on 
vessels documented under the laws of the United States, etc., 
“during a national emergency as proclaimed by the President.” 

Section 712 (d), act of June 29, 1986, 49 Stat. 2010 (U.S. C., 
title 46, sec. 1202), authorizing the termination of charters of 
Maritime Commission vessels “in any national emergency as 
proclaimed by the President.” 

Section 902 (a), act of June 29, 1936, 49 Stat. 2015, as 
amended (U.S. C., title 46, sec. 1242), authorizing the Mari- 
time Commission to requisition any vessel documented under 
the laws of the United States “during any national emergency 
declared by proclamation of the President.” 


Title 47, U. S. C., “Telegraphs, Telephones, and Radiotele- 
graphs.” 

Section 606, act. of June 19, 1934, 48 Stat. 1104 (U.S. C., 
title 47, sec. 606), authorizing the President to suspend or 
amend rules and regulations apphcable to transmission of 
communications by radio or wire, etc., “upon proclamation 
by the President that there exists war or a threat of war or a 
state of public peril or disaster or other national emergency, 
or in order to preserve the neutrality of the United States;” 
also to require priority for communications essential to the 
national defense “during the continuance of war in which the 
United States 1s engaged.” 

Title 48, 0. 8. C., “Territories and Insular Possessions.” 

Section 13, act of August 24, 1912, 37 Stat. 569 (U.S. C., 
title 48, sec. 1806), authorizing the President to designate an 
officer of the Army to assume exclusive authority and Juris- 
diction over the operation of the Panama Canal in time of. 
war or when, in his opinion, war is imminent. 
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Title 49, U. S. C., “Transportation.” 

Section 402, act of February 28, 1920, 41 Stat. 476-477 
(U. S. C., title 49, sec. 1 (15)), authorizing the Interstate 
Commerce Commission to direct preferences and priorities 
upon certification by the President that such preferences and 
priorities are essential to the national defense and security 
“in time of war or threatened war.” 


Title 50, U. 8S. C., “War.” 

Act of July 6, 1798 (R. S., sec. 4067), as amended by act of 
April 16, 1918, 40 Stat. 5381 (U.S. C., title 50, sec. 21), pro- 
viding that “whenever there is a declared war between the 
United States and any foreign nation or government, or any 
invasion or predatory incursion is perpetrated, attempted, or 
threatened against the territory of the United States by any 
foreign nation or government, and the President makes public 
proclamation of the event,” all nationals of the hostile nation 
of the age of fourteen years and upward, within the United 
States and not naturalized, shall be liable to be apprehended, 
restrained, secured, and removed as alien enemies, and author- 
izing the President by proclamation to direct the conduct to 
be observed by and toward such aliens, etc. 

Section 6, act of June 15, 1917, 40 Stat. 219 (U.S. C., title 
50, sec. 36), duthortng the President to designate prohibited 
places under the provisions relating to espionage “in time of 
war or in case of national emergency.” 

Act of June 3, 1916, 39 Stat. 213 (U.S. C., title 50, sec. 80), 
providing for the procurement of war materials “in time of 
war or when.war is imminent,” and authorizing the President 
to appoint a Board on Mobilization of Industries Essential to 
Military Preparedness. 

Act of June 16, 1938, 52 Stat. 708 (U.S. C., title 50, sec. 93), 
providing that the limitation upon the placing of educational 
orders for the manufacture of munitions, etc., “shall not pro- 
hibit the awarding of any contract during any war in which 
the United States is engaged.” 

Act of October 6, 1917, 40 Stat. 385 (U.S. C., title 50, sec. 
121, et seq.), dealing with manufacture, possession, licensing, 
etc., of explosives “when the United States is at war.” 
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Act of July 2, 1917, 40 Stat. 241, as amended (U.S. C., title 
50, sec. 171), providing for the acquisition of land for military 
purposes “in time of war or the imminence thereof.” 

Act of July 9, 1918, 40 Stat. 888, as amended (U. S. C., title 
50, sec. 172), providing for the acquisition of property for 
production of lumber “in time of war or the imminence 
thereof.” 

Act of April 11, 1898, 30 Stat. 737 (U.S. C., title 50, sec 178), 
authorizing the President to order the erection of any tem- 
porary fort or fortification upon the written consent of the 
owner of the land upon which such work is to be placed “in 
case of emergency.” 

Section 1, title II, act of June 15, 1917, 40 Stat. 220 
(U.S. C., title 50, sec. 191), authorizing the Secretary of the 
Treasury, subject to the approval of the President, to make 
rules and regulations governing the anchorage and move- 
ment of vessels in the territorial waters of the United States 
whenever the President has by proclamation or Executive 
order declared a “national emergency to exist by reason of 
actual or threatened war, insurrection or invasion, or disturb- 
ance or threatened disturbance of the international relations 
of the United States.” 

U. S. C., title 50, secs. 201-226, conferring extraordinary 
powers upon the President to be exercised in case of 
insurrection. 


Statutes not yet included in Code. 

Title I, act of June 29, 1939 (Public, No. 156, 76th Cong., 
Ist sess.), 53 Stat. 885, known as the Department of State 
Appropriation Act, 1940, providing that whenever the Presi- 
dent finds that a “state of national emergency” exists endan- 
gering the lives of American citizens in any foreign country, 
he may make available for expenditure for the protection of 
such citizens a sum, not to exceed $500,000, from the various 
appropriations under the heading “Foreign intercourse.” 


Statutes imposing penalties for acts committed in time of war: 


There are a number of statutory provisions imposing pen- 
alties or increased penalties for various offenses committed 
in time of war. Some of these appear in the “Articles of 
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War” (U.S. C., title 10, ch. 36), the “Articles for the Gov- 
ernment of the Navy” (U.S. C., title 34, ch. 21), the provi- 
sions of the Criminal Code dealing with “Offenses against 


existence of government,” “Offenses against neutrality” 
(U.S. C., title 18, ch. 1 and 2), etc. 





TRANSFER OF FUNCTIONS RELATING TO SURPLUS REAL 
PROPERTY 


The acts of Aug. 26, 1935, and Aug. 27, 1930, providing for disposition 
of surplus real property, are to be considered as amended by 
Reorganization Plan No. I, under the Reorganization Act of 1939, 
with the consequent transfer to the Federal Works Agency of the 
powers vested by those acts in the Secretary of the Treasury and 
the Director of Procurement. 


October 9, 1939. 
The PresipEnt. 

My Dear Mr. Presipenr: On August 26 you forwarded 
for my consideration a letter of the same date from the 
Administrator of the Federal Works Agency in which he 
requested that you obtain my opinion as to the effect of 
Reorganization Plan No. I, 53 Stat. 1423, under the Reor- 
ganization Act of 1939, 53 Stat. 561, on certain statutory 
powers of the Secretary of the Treasury and the Director 
of Procurement to make sales, etc., of surplus real estate, 
and whether he (the Administrator) may now exercise 
those powers—referring specifically to the act of August 
26, 1935, c. 684, 49 Stat. 800 (U. 8S. C., Supp. IV, title 40, 
sec. 345b), and the act of August 27, 1935, c. 744, 49 Stat. 
885 (U.S. C., Supp. IV, title 40, secs. 304a et seq.). 

The act of August 26, 1935, reads in part as follows: 
“That in order to suitably dispose of certain Federal build- 
ings and the sites thereof under the control of the Treasury 
Department, which have been supplanted by new structures, 
and for which the Secretary of the Treasury has determined 
there is no further Federal need, he is hereby authorized, 
in his discretion, if he deems it to be in the best interests 
of the Government, to sell such buildings and sites or parts 
of sites to States, counties, municipalities * * *.” 
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The act of August 27, 1935, provided that “whenever any 
real property located outside of the District of Columbia, 
exclusive of military or naval reservations, heretofore or 
hereafter acquired by any Federal agency, by judicial 
process or otherwise in the collection of debts, purchase, 
donation, condemnation, devise, forfeiture, lease, or in any 
other manner, is, in whole or in part, declared to be in 
excess of its needs by the Federal agency having control 
thereof, or by the President on recommendation of the Secre- 
tary of the Treasury, the Director of Procurement, with the 
approval of the Secretary of the Treasury, is authorized” to 
make assignments, leases, and sales of such property as 
set forth in the statute. 

Reorganization Plan No. I (H. Doc. No. 262, 76th Cong., 
1st sess.) provided in part as follows: 

“Section 301. Federal Works Agency * * * the 
Public Buildings Branch of the Procurement Division in the 
Treasury Department and its functions and personnel are 
transferred from the Treasury Department; * * *.” 

“Sec. 303. Public Buildings Administration—(a) The 
Public Buildings Branch of the Procurement Division and 
its functions * * * [naming, also, other agencies simi- 
larly transferred] are hereby consolidated and shall be 
administered as the Public Buildings Administration, with 
a Commissioner of Public Buildings at the head thereof. 
The Commissioner of Public Buildings shall be appointed 
by the Federal Works Administrator * * *, The Com- 
missioner of Public Buildings shall act under the direction 
and supervision of the Federal Works Administrator. 

“(b) All functions of the Secretary of the Treasury and 
the Director of Procurement relating to the administration 
of the Public Buildings Branch of the Procurement Division 
and to the selection of location and sites for public build- 
ings * * * are hereby transferred to, and shall be 
exercised by, the Federal Works Administrator.” 

Prior to the time that Reorganization Plan No. I became 
effective, the acts of August 26, 1935, and August 27, 1935, 
were in fact administered by and through the Public Build- 
ings Branch of the Procurement Division in the Treasury 
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Department, and this is evidenced by the records of the 
Treasury Department and by the records of the Congress 
(dealing with the allotments of appropriations and the 
consideration thereof by congressional committees). 

After the transfer, as provided by section 8 (c) of the 
Reorganization Act, “all laws relating to any agency or 
function transferred to, or consolidated with, any other 
agency or function under the provisions of this title, shall, 
insofar as such laws are not inapplicable, remain in full force 
and effect.” | 

It is, therefore, my opinion that the acts of August 26, 
1935, and August 27, 1935, are to be considered as amended 
by Reorganization Plan No. I, with the consequent transfer 
to the Federal Works Agency of the powers vested by those 
acts in the Secretary of the Treasury and the Director of 
Procurement. I think I should add that the General Coun- 
sel of the Treasury Department and the General Counsel 
of the Federal Works Agency have reached the same con- 
clusion and that the question has been raised, not because 
of any real doubt, but because dependent upon facts not 
apparent upon the face of the Reorganization Plan or of 
any statute. 

Respectfully, 
ROBERT H. JACKSON, 
Acting Attorney General. 





VOLUNTARY GRANT TO UNITED STATES BY STATE OF 
SOUTH CAROLINA 


No grant of land to the United States can become effective unless 

- accepted by or pursuant to an act of Congress. 

Even assuming that the Coast Guard, which desires to use the land, 
had general authority to acquire such land, it does not appear that 
the grant has been made for any specific purpose or in the course 
of any negotiations between the United States and the State of 
South Carolina. 

Action by the Congress is necessary and such action should provide 
both for acceptance of the grant and for use of the land by the 
Coast Guard, if such acceptance and use are deemed desirable. 
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OcToBER 9, 1939. 
The SECRETARY OF THE TREASURY. 

My Dear Mr. Secretary: In your letter of September 1 
you requested my opinion with reference to a parcel of 
land “granted and ceded” to the United States by an act 
of the General Assembly of the State of South Carolina 
of July 1, 1939, “for the purposes of the United States 
Government as permitted and directed by statute,” but to be 
ineffectual as to any portion of the premises in or to which 
any person or persons have any right, title, or interest, etc., 
until the United States shall have compensated such person 
or persons for, and shall have acquired, such right, title, or 
interest. You stated that the land is desired for purposes 
of the United States Coast Guard, and submitted the fol- 
lowing specific questions: 

“f. Does the act of the General Assembly of South Caro- 
lina vest title to the land therein described in the United 
States, subject, of course, to the conditions recited ? 

“2. If the previous question is answered affirmatively, 
what action is necessary to vest jurisdiction of such land in 
the Treasury Department ?” 

No grant of land to the United States can become effective 
unless accepted by or pursuant to an act of the Congress; 
and there does not appear to be any Federal statute appli- 
cable to the grant mentioned. Even assuming that the 
Coast Guard had general authority to acquire this land, 
it does not appear from the South Carolina statute or from 
your letter and the documents submitted therewith (sup- 
plemented by further inquiry of the office of the Coast 
Guard) that the grant has been made for any specific pur- 
pose or in the course of any negotiations between the United 


States and the State of South Carolina. 


1The Journal of the House of Representatives of the State of South Caro- 
lina (No. 96, p. 20, June 28, 1939) indicates that the bill granting this land 
to the United States was substituted by way of amendment for a bill entitled: 
“A bill to amend Section 2875, Code of Laws of South Carolina, 1932, so as 
to relieve the office of the sheriff of Georgetown County of the duties of 
collecting delinquent taxes; to provide for a tax collector for Georgetown 
County, and define his powers and duties.” 
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It is therefore my opinion that action by the Congress is 
necessary and that any action taken by the Congress should 
provide both for the acceptance of the grant and for use 
of the land by the Coast Guard—assuming, of course, that 
such use and acceptance are deemed desirable. 

Respectfully, 
| ROBERT H. JACKSON, 
Acting Attorney General. 





CONTROL OF SPACE IN PUBLIC BUILDINGS BY FEDERAL 
WORKS AGENCY 


Authority over assignment of space in public buildings in the District 
of Columbia, formerly exercised by the National Park Service, was 
transferred by section £03 (b), Reorganization Plan No, I, to the 
Iederal Works Administrator. 

The extent of such authority and limitations thereon are discussed 
in 37 Op. 340. 

OcToBER 17, 1989. 

The PresipEnt. 

My Dear Mr. Presinent: I have the honor to refer to 
your memorandum of August 29, 1939, transmitting a letter 
of August 26, 19389, from the Administrator of Federal 
Works Agency requesting my opinion “as to the authority 
of the Administrator of the Federal Works Agency on the 
allotment of space in the several public buildings owned 
or leased by the United States in the District of Columbia, 
including the buildings constructed for the specific use of 
the several Government departments.” 

The Administrator’s authority with respect to the assign- 
ment of space in public buildings in the District of Columbia 
is derived from section 303 (b) of Reorganization Plan 
No. 1, 53 Stat. 1423 (made effective as of July 1, 1939, by 
Public Res. 20, 76th Cong., 53 Stat. 818), which transferred 
to the Federal Works Administrator “all functions of the 
Secretary of the Interior and the Director of the National 
Park Service relating to the administration of * * * 
the functions of the National Park Service in the District 
of Columbia in connection with the general assignment of 
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space,” etc. The authority thus vested in the Administrator 
is that contained in section 10 of the act of March 1, 1919, 
ce. 86, 40 Stat. 1269, as amended (U.S. C., title 40, sec. 1). 
The extent of this authority and the limitations thereon are 
discussed generally in an opinion of the Attorney General 
to the Secretary of the Interior dated November 7,.1933 
(37 Op. 340), which it is believed answers the Administra- 
tor’s question. 
Respectfully, 
ROBERT H. JACKSON, 
Acting Attorney General. 


NATIONAL FOREST RESERVATION COMMISSION—APPROVAL 
OF PURCHASES OF LAND 


The act of March 1, 1911, as amended, authorizes the acquisition of 
forested, cut-over, or denuded lands when their control by the 
Federal Government will promote or protect the navigation of 
Streams or promote production of timber on such lands. 

The National Forest Reservation Commission is not authorized to 
approve purchases under the above statute solely because lands are 
valuable for recreational purposes or because Federal control is 
deemed desirable or advisable for recreational uses. 

The judgment of the Commission in approving purchases will not be 
questioned so long as the lands are reasonably adapted for one of 
the purposes mentioned in the statute. 

When Federal control will promote a statutory purpose, lands may 
be purchased notwithstanding they are principally valuable for 
recreation. 

OcTOBER 24, 1939. 

The SECRETARY OF WAR. 

My Dear Mr. Secretary: Reference is made to your letter 
of September 26, 1939, which reads in part as follows: 

“At the meeting of the National Forest Reservation Com- 
mission on July 6, 1939, the question was raised as to the 
authority of this Commission to approve under the provi- 
sions of the act of March 1, 1911 (36 Stat. 961), as amended 
by the act of June 7, 1924 (43 Stat. 653), the purchase of 
lands principally valuable for recreation. The motion was 
made and carried to obtain and present to you the opinions 


of the Solicitor of the Department of the Interior, the 
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Solicitor of the Department of Agriculture, and of the 
Judge Advocate General of the United States Army, with 
a request for an opinion.” 

It does not definitely appear whether your problem in- 
volves the authority of the Commission under the statute 
mentioned to approve the purchase of lands for recreational] 
purposes only, or whether it involves the authority to ap- 
prove the purchase of lands, which although “principally 
valuable for recreation” are also adapted for one of the 
purposes specifically enumerated in the statute. 

The act of March 1, 1911, 36 Stat. 961, as amended by the 
act of June 7, 1924, 43 Stat. 653, so far as here pertinent, 
provides as follows: 


“The Secretary of Agriculture is authorized and directed 
to examine, locate, and recommend for purchase such for- 
ested, cut-over or denuded lands within the watersheds of 
navigable streams as in his judgment may be necessary to 
the regulation of the flow of navigable streams or for the 
production of timber and to report to the National Forest 
Reservation Commission the results of such examination; 
but before any lands are purchased by the commission said 
lands shall be examined by the Secretary of Agriculture, in 
cooperation with the Director of the Geological Survey, and 
a report made by them to the commission showing that the 
control of such lands by the Federal Government will pro- 
mote or protect the navigation of streams or by the Secre- 
tary of Agriculture showing that such control will promote 
the production of timber: thereon.” (U.S. C., title 16, sec. 
515.) 

“The Secretary of Agriculture is authorized to purchase, 
in the name of the United States, such lands as have been 
approved for purchase by the National Forest Reservation 
Commission at the price or prices fixed by said commission. 
No deed or other instrument of conveyance shall be accepted 
or approved by the Secretary of Agriculture under this sec- 
tion until the legislature of the State in which the land hes 
shall have consented to the acquisition of such land by the 
United States for the purpose of preserving the navigability 
of navigable streams.” (U.S. C., title 16, sec. 516.) 
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This statute is plain and unambiguous. It authorizes the 
National Forest Reservation Commission to approve the 
purchase of lands when in its judgment the control of such 
lands by the Federal Government will (1) promote or pro- 
tect navigation of streams or (2) promote production of 
timber on such lands. So long as the lands are reasonably 
adapted for one of the purposes mentioned in the statute the 
judgment of the Commission in approving their purchase 
will not be questioned. The Commission would not, how- 
ever, be authorized to approve purchases solely because the 
lands are valuable for recreational purposes or merely be- 
cause it considered Federal ownership and control of such 
lands desirable or advisable for recreational uses. ‘The fact, 
however, that the lands may be of value for recreational 
purposes does not necessarily preclude their acquisition. 
Whenever the Commission finds that Federal control of 
lands will promote one of the purposes mentioned in the 
statute it may approve their purchase notwithstanding they 
may be “principally valuable for recreation.” 

Respectfully, 
ROBERT H. JACKSON, 
Acting Attorney General. 





INLAND WATERWAYS CORPORATION — DELEGATION OF 
- POWERS AND DUTIES TO ASSISTANT SECRETARY OF COM- 
MERCH 


The order of July 1, 1939, of the Secretary of Commerce “that 
John Monroe Johnson, Assistant Secretary of Commerce, shall per- 
form all duties and exercise all powers and functions now vested 
in the Secretary of Commerce in the administration of the affairs 
of the Inland Waterways Corporation” is too broadly phrased 
and therefore subject to challenge as to legality. 

Recommended that the order be amended. 


OcToBER 25, 1939. 
The PRESIDENT. 
My Dear Mr. Preswent: In your memorandum of 
October 17 you asked that I let you have an informal opinion 
concerning the legality of the following delegation of power 
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by the Secretary of Commerce in an order of July 1, 1989: 


“that John Monroe Johnson, Assistant Secretary of Com- 
merce, shall perform all duties and exercise all powers and 
functions now vested in the Secretary of Commerce in the 
administration of the affairs of the Inland Waterways 
Corporation.” 

There appears to be no escape from the conclusion reached 
in the brief submitted by counsel for the Inland Waterways 
Corporation that this delegation of power is too broadly 
phrased and, therefore, subject to challenge as to legality. 
The Secretary cannot wholly delegate all of his powers with 
the effect of freeing himself of all responsibility in the mat- 
ter—and that, I suppose, was not intended. At the same 
time, as stated in the Attorney General’s opinion of October 
14, 1933, 39 Op. 541, concerning the delegation of powers and 
duties by the Secretary of Commerce— 

“The theory underlying the vesting in an executive officer 
of numerous duties, varying in importance, is not that he 
will personally perform all of them, but rather that he will 
see to it that they are performed, the responsibility being 
his and he being chargeable with the result. The accom- 
plishment of this is one of the highest responsibilities of an 
executive and there is not, and in reason cannot be, any 
set formula, by which it 1s to be done.” 

I recommend that the above-mentioned paragraph in the 
order of the Secretary of Commerce of July 1, 19389, be 
amended to read as follows: 


“that John Monroe Johnson, Assistant Secretary of Com- 
merce, shall assist the Secretary of Commerce and when so 
directed shall act for the Secretary of Commerce and per- 
form the duties and exercise the powers and functions now 
vested in the Secretary of Commerce, to the extent per- 
mitted by law, in the administration of the affairs of the 
Inland Waterways Corporation.” 

While a broad, general delegation may be challenged, it 
is, nevertheless, true that the Secretary may legally direct 
an Assistant Secretary to perform for him almost any act 
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that the Secretary himself is authorized to perform. In 
particular cases it might be advisable for the Assistant 
Secretary to indicate expressly that he acted for and by 
direction of the Secretary.' 
Respect fully, 
ROBT. H. JACKSON, 
Acting Attorney General. 


AUTHORITY TO ACCEPT PROPOSED VOLUNTARY GRANT FOR 
NATIONAL CEMETERY PURPOSES 


No statutory officer has the power to make any contract, or to 
acquire uny land, or to do any other official act, unless some law 
has conferred such power upon him. 

A grant requires acceptance, and an administrative officer has no 
power to accept unless such power has been conferred by law. 

Voluntary grants (und devises), not falling within the statutory 
authority of any administrative officer either to accept or to 
reject, may ripen into full and complete transfers of title by 
reason of subsequent action on the part of the Congress, and even 
in the absence of express acceptance certain presumptions may 
arise, particularly with the passage of time. 


OcToBER 27, 1939. 
The Secretary or War. , 

My Dear Mr. Secrerary: You wrote me on March 16 that 
the Alton Cemetery, a corporation, had offered to convey to 
the United States without cost a tract of land for use as a 
national cemetery, that the property was being acquired 
under authority contained in the act of February 22, 1867, 
c. 61, 14. Stat. 399 (R. S. 4870; U. S. C., title 24, sec. 271), 
and that you desired my opinion as to the sufficiency of a 
proferred deed to vest in the United States a fee simple 
title. 

The statute, as now mcluded in the United States Code, 
reads as follows: 

“The Secretary of War shall purchase from the owners 
thereof, at such price as may be mutually agreed upon be- 
tween the Secretary and such owners, such real estate as in 


1See opinion Nov. 2, 1939, 89 Op. 882. 
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his judgment is suitable and necessary for the purpose of 
carrying into effect the provisions for national cemeteries, 
and obtain from such owners the ¢étle in fee simple for the 
same, And in case the Secretary of War is not able to 
agree with any owner upon the price to be paid for any real 
estate needed for such purpose, or to obtain from such owner 
title in fee simple for the same, the Secretary is authorized 
to enter upon and appropriate any real estate which, in his 
judgment, is suitable and necessary for such purposes.” 
[Italics supplied. | 

Examination of the title revealed that the Alton Ceme- 
tery could convey only an easement, which would not meet 
the statutory requirement of a fee simple title, and you were 
so advised on May 9. 

Subsequently, you inquired whether I would approve title 
to an easement for burial purposes and, on September 7, 
submitted for my consideration an opinion of the Judge 
Advocate General of the Army in which he concluded that 
the donation might legally be accepted for reasons set forth 
in the following excerpt: | 

“T have not found any general statute expressly author- 
izing the Secretary of War to acquire an easement in per- 
petuity for burial purposes in a commercial cemetery, nor 
any statute expressly prohibiting such acquisition. The act 
of February 3, 1879 (20 Stat. 281, 24 U. S. C. 280), author- 
izes the Secretary of War to erect headstones over the graves 
of soldiers who served in the Regular or Volunteer Army 
of the United States during the war for the Union, and who 
have been buried in private village or city cemeteries. The 
War Department Civil Appropriation Act, 1940, approved 
June 28, 1939 (Pub., No. 154, 76th Cong.), under the head- 
ing ‘Cemeterial expenses’ includes a provision ‘for care and 
maintenance of graves used by the Army for burials in com- 
mercial cemeteries.’ The act of June 20, 1939 (Pub., No. 
137, 76th Cong.), authorizes the Secretary of War to dis- 
pose of by sale or exchange for other lots, all the right, 
title, and interest of the United States in and to burial lots 
located in commercial cemeteries. Although the acts cited 
do not contain express authorization for the acquisition of 
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an easement in perpetuity for burial purposes ina com- 
mercial cemetery, they would seem to furnish congressional 
sanction for the interment of the remains of soldiers of the 
United States in such cemeteries. In the instant case the 
interments were made during the period 1862-1867, pre- 
sumably with authorization from the Cemetery although no 
formal conveyance was made to the United States. Fur- 
thermore, the Attorney General has held that the acceptance 
of land donated or acquired for a mere nominal considera- 
tion, is not a purchase within the prohibition of section 3736, 
Revised Statutes (41 U. S. C. 14), which provides that no 
land shall be purchased on account of the United States ex- 
cept under a law authorizing such purchase, and that legis- 
lative authority is not required for the acceptance of land 
donated or acquired for a nominal consideration (35 Ops. 
Atty. Gen. 185, citing 28 Ops. Atty. Gen. 413). Conse- 
quently, I see no legal objection to the acceptance of a dona- 
tion of an easement for burial purposes.” 

If the United States had actually exercised rights of own- 
ership under apparent claim of title from the Civil War 
period until the present time so that the proposed deed of 
the cemetery corporation would amount only to formal] rec- 
ognition of rights thus long exercised, other factors might 
be brought into play; but it does not appear from the facts 
submitted that this is true and I must, therefore, deal with 
the question upon the theory (seemingly suggested in the 
last part of the quoted paragraph of the Judge Advocate 
General’s opinion) that donations of land may be accepted 
independently of statutory authority. 

The opinions cited by the Judge Advocate General (28 
Op. A. G. 413 and 35 zd. 183, 185) dealt with the provision 
in the act of May 1, 1820, c. 52, 3 Stat. 567, 568 (R. S. 3736; 
U. S. C., title 41, sec. 14), that “no land shall be purchased 
on account of the United States, except under a law author- 
izing such purchase.” The first mentioned opinion asserted 
that it was not the purpose of the section “to prohibit the 
acquisition * * * of real property otherwise than for 
a valuable consideration”—but it dealt also with a statute 
sufficiently broad to authorize acquisition of the land there 
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involved if, as concluded, the 1820 act did not forbid it 
(Neilson v. Lagow et al., infra). The other opinion re- 
ferred to the prior ruling but declared that it had no appli- 
cation to exchanges of land, which were held to come within 
the inhibition of the statute. 

In another opinion (30 Op. 527, 528) dealing with a pro- 
posed gift of the birthplace of Grover Cleveland, to be 
maintained as a public memorial, it was stated that “there 
is a difference of opinion” as to whether the statute applies 
to donations of land. It was concluded that, in any event, 
the proposed grant would violate the spirit of sections 3679, 
3732, and 3733 R. S. (U.S. C., title 31, sec. 665; title 41, secs. 
11 and 12), which originated, in part, in another provision 
of the 1820 statute, that “no contract shall hereafter be made 
by the Secretary of State, or of the Treasury, or of the De- 
partment of War, or of the Navy, except under a law author- 
izing the same, or under an appropriation adequate to its 
fulfillment * * *,” 

This provision concerning contracts, with some change in 
phraseology and without reference to particular officers or 
departments, was inserted in an appropriation act of 
March 2, 1861, ‘c. 84, 12 Stat. 214, 220, and carried into the 
Revised Statutes as permanent law. Later legislation im- 
posed penalties of summary removal from office and fine or 
imprisonment for involving the Government by contracts in 
excess of appropriations and not authorized by law 
(U.S. C., title 31, sec. 665). | 

It is, of course, not to be supposed that im the absence 
of such inhibitions or in cases not coming within their terms 
administrative officers possess unlimited powers to contract 
and to acquire land independently of statutory authority. 
The elementary fact is that no statutory officer has the power 
to make any contract, or to acquire any land, or to do any 
other official act, unless some law has conferred such power 
upon him. 

The Supreme Court in Netlson v. Lagow et al., 12 How. 
98, 107, held that the act of May 1, 1820, “does not prohibit 
the acquisition by the United States of the legal title to land, 
without express legislative authority, when it is taken by 
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way of security for a debt.” The Court indicated its opin- 
ion that such power was vested in the Treasury Department, 
not merely because the case did not come within the inhibi- 
tion of the 1820 statute, but because existence of the au- 
thority could reasonably be imphed from another statute 
conferring general powers concerning the collection of debts 
due to the United States. 

Solicitor General Conrad, in an opinion of December 11, 
1896, approved by Attorney General Harmon (21 Op. 455, 
457), dealing with a proposed voluntary grant of land, ad- 
vised the Secretary of the Treasury that “no legislation by 
Congress is needed to enable the United States to take and 
hold by voluntary gift, devise, or grant, although such 
authority appears to have been expressly conferred in this 
case * * *” Perhaps the full import of this obvious 
dictum was not intended. A grant requires acceptance, and 
an administrative officer has no power to accept unless such 
power has been conferred by law. 

Devises to the United States, permitted by local law but 
coming within no Federal statute, are sometimes made, and 
in connection therewith this Department enters appearances 
im the courts to protect the interests of the Government with 
the understanding, however, expressly stated when the ques- 
tion is raised, that acceptance or rejection is dependent upon 
the Congress and that the Congress is entitled to a reason- 
able time within which to act. 

A number of general statutes, not here applicable, author- 
ize the acceptance of donations of land for specified pur- 
poses. For example, the act of June 29, 1938, c. 808, 
52 Stat. 1233 (U. S. C., title 24, sec. 2710), author- 


izes the Secretary of War “to accept (on behalf of, and 
without cost to, the United States) from any State title to 


such land as he deems suitable for national cemetery pur- 
poses.” [Italics supplied.]| Other statutes from time to 
time have authorized acceptance of particular donations of 
Jand, including land for cemetery purposes. 

Voluntary grants (and devises), not falling within the 
statutory authority of any administrative officer either to 
accept or to reject, may ripen into full and complete trans- 
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fers of title by reason of subsequent action on the part of 
the Congress, and even in the absence of express acceptance 
certain presumptions may arise, particularly with the pas- 
sage of time. Thus, the Supreme Court said in Fort 
Leavenworth Rf. Rf. Co. v. Lowe, 114 U. §. 525, 528, dealing 
with a cession of jurisdiction by a state, “there is no evi- 
dence before us that any application was made by the United 
States for this legislation, but, as it conferred a benefit, the 
acceptance of the act is to be presumed in the absence of any 
dissent on their part.” In its inception, however, a grant 
which depends upon subsequent legislative action (or, per- 
haps, acquiescence) is, as stated by Attorney General Greg- 
ory (380 Op. 527, 528, supra), “either illusory or no grant at 
all.” 

In conclusion, it is my opinion that acquisition of an ease- 
ment to the land in question is not authorized and that the 
proffered conveyance can be considered only as an offer 
subject to acceptance or rejection by the Congress. 


Respectfully, 
FRANK MURPHY. 


RECOMMENDATIONS OF CONGRESSMEN IN CONNECTION 
WITH APPOINTMENTS OF POSTMASTERS 


The practice long followed by the Post Office Department of request- 
ing the Congressman in whose district a post office is located to 
submit any recommendation he may care to make regarding char- 
acter and residence of persons certified by the Civil Service Com- 
mission as eligible for appointment as fourth-class postmaster, is 
authorized by sec. 10 of the Civil Service Act. 

It subsequently appearing in such a case that a recommendation was 
actuated by political considerations, but this being unknown to the 
Post Office Department when the appointment was made, there is 
grave doubt whether the action of the Civil Service Commission in 
attempting to bring about the removal and stoppage of pay of the 
appointee would be sustained in the event suit should be brought. 

It is not unlikely the courts would hold that the regulation requiring 
selection with sole reference to merit and fitness relates to selection 
by the appointing power and not to the motive that may have 
actuated one in writing a letter in support of a candidate for 
appointment. 
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OcToBER 28, 1939. 
The Postmaster GENERAL. 

My Dear Mr. PostMastTER GENERAL: This acknowledges 
your letter of September 20, in which you request my opinion 
on a ruling of the Civil Service Commission that your 
appointment of Owen S. Sharick as postmaster of a fourth- 
class post office at Nankin, Ohio, was not made with sole 
reference to merit and fitness, but resulted from political 
considerations, and the further ruling that the facts in this 
case clearly show a violation of both the spirit and the letter 
of the Civil Service Act and rules. 

It appears from your letter that in accordance with the 
pertinent regulations the Civil Service Commission certified 
to you the names of three persons eligible for appointment 
to the position of fourth-class postmaster at Nankin, Ohio. 
Among them was Owen S. Sharick, who was third on the 
list. You thereafter selected and appointed Mr. Sharick as 
such postmaster. Later, the Civil Service Commission noti- 
fied the Post Office Department that it found that the 
appointment of Postmaster Sharick had been made in viola- 
tion of pertinent regulations and that his appointment should 
be cancelled. The Commission notified you that unless he 
was separated from the service within 10 days a report 
would be made to the Comptroller General. | 

The action of the Civil Service Commission was taken 
under Civil Service Rule 15, which provides as follows: 

“Legal appointment necessary to compensation.—lf the 
Commission shall find that any person is holding a position 
in violation of the Civil Service Act or of the rules pro- 
mulgated in accordance therewith, it shall, after notice to 
the person affected and an opportunity for explanation, cer- 
tify the facts to the proper appointing officer. If such 
person be not dismissed within 10 days thereafter, it shal] 
certify the facts to the proper disbursing and auditing 
officers, and such officers shall not pay or audit the salary 
or wages of such person thereafter accruing: Provided, That 
if a question of law respecting the power to appoint or 
employ is raised in any such case, the President or the head 
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of a department may obtain the opinion of the Attorney 
General thereon.” 

The regulation which the Commission found was violated 
provides as follows: 

“In all cases selection for appointment shall be made with 
sole reference to merit and fitness and without regard to 
political or religious considerations.” 

It appears further that the Civil Service Commission 
notifled the Comptroller General of its findings in the 
premises, who on May 1, 1939, informed you that his office 
had no choice but to withhold credit mm the account of the 
fiscal officer concerned for any payments made to Mr. 
Sharick for salary and compensation accruing after March 
1, 1939, the date of receipt of notice from the Civil Service 
Commission as to the illegality in his employment. 

In view of the fact that the ruling of the Civil Service 
Commission may possibly be subjected to judicial review in 
an appropriate legal] proceeding, T feel that in accordance 
with long established practice in such matters it would not 
be appropriate for me to express a definitive opinion as to 
the validity of the action of the Commission, especially in 
the ight of the circumstance that it may prove to be my 
duty to appear as counsel for the Government in any action 
that may be brought in this connection. 

I feel constrained to advise you, however, that in the event 
suit should be brought involving a review of the action of 
the Commission, I have grave doubt whether the action of 
the Commission would be sustained. 

It does not appear from the files that any violation of the 
Civil Service Rules and Regulations was committed by the 
Post Office Department in making the appointment of Mr. 
Sharick. Upon receiving the certification from the Civil 
Service Commission of three eligible persons, your Depart- 
ment requested the Member of the House of Representatives 
representing the district in which Nankin, Ohio, is located to 
submit any representations he cared to make regarding the 
character or residence of the eligibles. Such a recommenda- 
tion is expressly permitted by section 10 of the Civil Service 
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Act. The Congressman replied recommending the appoint- 
ment of Mr. Sharick, stating that he would have the post 
office located in the most desirable place. Thereupon, you 
appointed Mr. Sharick as postmaster of Nankin, Ohio. The 
Commission found, however, that by his own admissions the 
recommendation of the Member of Congress was actuated by 
political considerations, rather than by the ostensible reason 
stated in his communication. There is no suggestion that 
this fact was known to your Department before the appoint- 
ment was made. 

It is not at all unlikely that the courts would hold that the 
regulation that “selection for appointment” shall be made 
with sole reference to merit and fitness, relates to selection by 
the appointing power and not to the motive that may have 
actuated a person who has written a letter of recommenda- 
tion in support of a candidate for an appointment. 

I suggest that the Civil Service Commission be informed 
of these considerations, with a view to a possible reconsidera- 
tion of its ruling in this matter. 

I also note your request for my opinion as to the legality 
of the procedure which the Post Office Department has long 
followed in respect to the appointment of fourth-class post- 
masters. Your letter and the accompanying exhibits indi- 
cate that such practice consists of requesting the Civil 
Service Commission to certify the names of three persons 
eligible for appointment, as provided by the Civil Service 
Act and rules; and of thereafter notifying the Member of 
the House of Representatives in whose district the post office 
is located of the names of persons so certified and requesting 
him to submit any representations he cares to make regard- 
ing the character or residence of the eligibles. 

Section 10 of the Civil Service Act (U.S. C., title 5, sec. 
642) provides as follows: 

“That no recommendation of any person who shall apply 
for office or place under the provisions of this act which may 
be given by any Senator or Member of the House of Repre- 
sentatives, except as to the character or residence of the 
applicant, shall be received or considered by any person con- 
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cerned in making any examination or appointment under 
this act.” [Italics supplied. ] 

In view of the fact that, it appears that in offering to 
Members of the House of Representatives an opportunity to 
make suggestions in reference to the selection of the person 
to be selected for appointment out of the three persons cer- 
tified by the Civil Service Commission, you expressly request 
the Members to limit themselves to submitting representa- 
tions regarding the character or residence of the eligibles, 
your practice does not violate the provisions of the Civil 
Service Act, but on the contrary is within its explicit 
provisions. 

Respectfully, 
FRANK MURPHY. 


INLAND WATERWAYS CORPORATION—DELEGATION OF 


POWERS AND DUTIES TO ASSISTANT SECRETARY OF 
COMMERCE 


It now appearing upon submission of further facts that the order of 
the Secretary of Commerce of July 1, 1939, considered in the 
opinion of October 25, 1939, contained an additional paragraph 
negativing inferences which might otherwise be drawn from the 
first paragraph of the order, the Attorney General concurs in the 
view of the Solicitor of the Department of Commerce that it is 
unnecessary to amend the order as recommended in the prior 
opinion—it being understood and now fully apparent that only 
proper delegation of authority was intended. 


, NovEMBER 2, 1939. 
The Present. 


My Dear Mr. Presipent: The Secretary of Commerce, 
through his Solicitor, has asked that I reconsider the sug- 
gestion in the Acting Attorney General’s letter to you of 
October 25, 39 Op. 371, concerning amendment of the Secre- 
tary’s order of July 1, 1939: 


“that John Monroe Johnson, Assistant Secretary of Com- 
merce, shall perform all duties and exercise all powers and 
functions now vested in the Secretary of Commerce in the 
administration of the affairs of the Inland Waterways 
Corporation.” 
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He points out that it was in fact, as the Acting Attorney 
General had assumed, not intended broadly to delegate all 
powers with the effect of freeing the Secretary from all re- 
sponsibility in the matter; that it was the purpose in making 
the delegation to adhere to the principles stated in the 
Attorney General’s opinion of October 14, 1933, 89 Op. 541, 
concerning the delegation of powers and duties by the Secre- 
tary of Commerce; and that this purpose is evidenced by the 
following paragraph of the order of July 1 (which was not 
mentioned in the brief submitted by the President of the In- 
land Waterways Corporation to the Speaker of the House of 
Representatives and did not come to attention here because 
of reluctance under the circumstances to make any inquiry 
at the Department of Commerce) : 

“In the exercise of the above duties, powers, and functions 
the Assistant Secretary shall be governed by the precedents 
which have been established by the Secretary of Commerce 
in the determination of similar matters, together with such 
modifications as the Secretary may now or hereafter find 
proper to indicate. Any matters which require the applica- 
tion of new principles or departure from old ones are to be 
brought to the attention of the Secretary for final determina- 
tion. Likewise any change or modification in existing reg- 
ulations or the promulgation of new regulations should be 
brought to the Secretary’s attention for approval.” 

The Solicitor of the Department of Commerce feels that 
in view of the purpose thus evidenced—negativing infer- 
ences which might otherwise be drawn from the language of 
the first paragraph of the order—it is unnecessary to make 
the change suggested in the letter of October 25. 

I concur in this view of the Solicitor. It being under- 
stood that only a proper delegation was intended, and this 
fact being now fully apparent, the matter of the phraseology 
of the order becomes relatively unimportant. 

Respectfully, 
FRANK MURPHY. 
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APPLICABILITY OF CIVIL SERVICE LAWS TO APPOINTMENT 
OF A SPECIAL EXPERT BY UNITED STATES MARITIME 
COMMISSION 


The civil service laws cannot be extended to a position expressly 
excepted therefrom by another statute. | 

The duties prescribed by the Maritime Commission for the “special 

. expert” position of Assistant Director, Division of Maritime Pro- 
motion and Information, bring it within the exemption in section 
201 (e), Merchant Marine Act, 1936, authorizing the Commission 
to appoint and prescribe the duties and fix the salaries of special 
experts without regard to the civil service laws or the Classifica- 
tion Act of 1923, as amended, notwithstanding the fact that the 
Civil Service Commission may have qualified eligibles from which 
the position might be filled. 

Removal of an appointee to the position, as requested by the Civil 
Service Commission, pursuant to Civil Service Rule XV would 
be unwarranted in view of circumstances stated. 

The opinion is limited to the facts in the case and is not intended 
to serve as a guide for future appointments to such positions, 


NoveEMBER 7%, 1939. 
‘The Presipent. 

My Dear Mr. Presipent: I have the honor to refer to 
your memorandum of July 18, 1989, transmitting a request 
of the Chairman of the United States Maritime Commis- 
sion, dated July 12, 1939, for my opinion upon certain ques- 
tions concerning the validity of the appointment by the 
Maritime Commission of Mr. Carlton Skinner to a position 
of special expert and the right of the Civil Service Com- 
mission to have him removed. 

The pertinent statutory provisions are contained in the 
Merchant Marine Act, 1986 (49 Stat. 1985), as amended, 
and read as follows: 

“Sec. 212. The Commission is authorized and di- 
rected— * * * 

“(b) To study, and to cooperate with vessel owners in 
devising means by which— 

“(1) The importers and exporters of the United States 
can be induced to give preference to vessels under United 
States registry; and * * * 

“(d) To establish and maintain liaison with such other 
boards, commissions, independent establishments, and de- 
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partments of the United States Government, and with such 
representative trade organizations throughout the United 
States as may be concerned, directly or indirectly, with any 
movement of commodities in the water-borne export and 
import foreign commerce of the United States, for the pur- 
pose of securing preference to vessels of United States 
registry in the shipment of such commodities; * * *. 

“Sec, 201 (e). Without regard to the civil service or 
or the Classification Act of 1923, as amended, the Commis- 
sion may appoint and prescribe ‘the duties and fix the sal- 
aries of a secretary, a director, for each of not to exceed 
five divisions, a general counsel, a clerk to each member 
of the Commission, and not more than three assistants, not 
more than a total of twelve each of naval architects, special 
experts, attorneys, and examiners, and not more than two 
inspectors at each shipyard at which vessels are being con- 
structed by it or under its supervision. No employee so 
appointed may receive an annual salary at a rate in excess 
of that provided under the Classification Act of 1923, as 
amended. The Commission may, subject to the provisions 
of the civil service laws and the Classification Act of 1923, 
as amended, appoint such other officers, engineers, inspec- 
tors, attorneys, examiners, and other employees as are neces- 
sary in the execution of its functions: * * *” [Italics 
supplied. ] 

The Chairman’s letter states in part: 

“Under the provisions of this section the United States 
Maritime Commission has appointed Mr. Carlton Skinner 
as a special expert, with the title of Assistant Director, 
Division of Maritime Promotion and Information. It was 
determined by the Maritime Commission that the position 
(with the duties involved therein) was that of a special 
expert, and that Mr. Skinner possessed the necessary quali- 
fications for such position. Mr. Skinner’s duties were pre- 
scribed by the Maritime Commission to be as follows: 

“Under the direction of the Director of the Division of 
Maritime Promotion and Information to serve as special 
advisor on matters involving the development and exten- 
sion of public interest in the American Merchant Marine 
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and to serve as Assistant Director of the Division; to super- 
vise the activities of the Division during the absence of the 
Director which includes the direction of specialized pro- 
motion and information programs which are in progress 
and the preparation of detailed recommendations for ap- 
propriate new promotional activities in accordance with 
Sections 212 (b) and 212 (d) of the Merchant Marine Act 
of 1936; to direct the preparation of speeches, articles, gen- 
eral news releases, exhibits, and displays designed to estab- 
lish preference for the American Merchant Marine fleet; to 
contact reporters, publishers, advertising representatives, 
and news agencies in order to establish appropriate circula- 
tion for information on the progress of the maritime pro- 
gram; to attend press conferences and other gatherings as 
an alternate for the Director and to perform related respon- 
sible duties in the specialized field of maritime promotion 
as required.” 

Since it appeared that the Civil Service Commission was 
interested in the matter, its views were requested. Memo- 
randa were submitted to me by both the Maritime Commis- 
sion and the Civil Service Commission and conferences were 
held with their representatives. 

It has been the prevailing practice in similar cases for 
the Civil Service Commission and other administrative 
agencies concerned, in consultation, to determine whether 
particular positions or classes of positions fall within the 
statutory exemption. In this case the Maritime Commis- 
sion and the Civil Service Commission were unable to reach 
an agreement, and after Mr. Skinner was appointed, the 
Civil Service Commission requested that he be separated 
from the service on the ground that it did not consider the 
position to be in the expert class because it is in the informa- 
tional field and, therefore, not in the group of positions for 
which the Civil Service Commission is unable to supply well- 
qualified persons from its eligible lists. Mr. Skinner was 
retained in the position, however, and the Civil Service Com- 
mission thereafter requested the chief disbursing officer to 
withhold his pay on the ground that he had been appointed 
in violation of the civil service laws and rules. This action 
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was taken under Rule XV of the Civil Service Rules, which 
reads as follows: 

“Legal appointment necessary to compensation.—For the 
proper supervision and enforcement of its functions, the 
Commission shall, if it finds that any person has been ap- 
pointed to or is holding any position, whether by original 
appointment, promotion, assignment, transfer, or reinstate- 
ment, in violation of the Civil Service Act or of the rules 
promulgated in accordance therewith, or in violation of any 
executive order or any regulations of the Commission, or 
that any employee subject to such act, rules, orders, or 
regulations is taking active part in political management 
or political campaigns, after notice to the person affected 
and opportunity for explanation, certify the facts to the 
proper appointing officer with specific recommendation for 
discipline or dismissal; and such appointing officer shall 
carry out the recommendation. In the event of any con- 
tinued violation for ten days after such recommendation, 
the Commission shall certify the facts to the proper dis- 
bursing and auditing officers, and such officers shall not pay 
or allow the salary or wages of such person thereafter ac- 
cruing.” (Civil Service Rules amended, effective February 
1, 1939, Executive Order No. 7915, Fed. Reg. v. 3, 1519, June 
28, 1988.) 


In support of its contention that the appointment was 
proper and fully justified under the law, the Maritime 
Commission refers to “judicial definitions of an expert as 
‘one having superior knowledge of a subject acquired by 
professional, scientific, or technical training or practical 
experience, which gives him knowledge not had by persons 
zenerally’ (Ausmus v. People, 47 Colo. 167, 107 P. 204, 212) ; 
‘persons who are professionally acquainted with some 
science or are skilled in some art or trade, or who have 
experience or knowledge in relation to matters which are not 
generally known to the people’ (Miller v. State, 9 Okla. Cr. 
255, 131 P. 717, 718); ‘one instructed by experience, and 
to become one requires a course of previous habit and prac- 
tice, or of study, so as to be familiar with the subject’ 
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(Nelson v. Sun Mutual Insurance Co., 71 N. Y. 458, 
460; * * ™* and similar definitions. 

The Civil Service Commission on the other hand points 
out that since the term “special expert” 1s not an occupa- 
tional term it is possible to define the duties of all “special 
experts” in terms of general standards. This, the Com- 
mission states, was done on page 3 of its Circular No. 151, 
dated April 5, 1937, which reads as follows: 

“Principles for alld — 

“In the decisions cited, the following guides are given 
as to what is and what is not an excepted-expert position: 

“(1) In order to decide that certain positions are ex- 
cepted-expert positions, the Commission must find that, on 
account of the nature of the work involved in such posi- 
tions, the restricted field of qualifications required of any 
one to do that work, and the consequently small number 
of qualified persons available, it would be very difficult, if 
not impossible, to secure a sufficient number of eligibles 
through civil service examinations. (16 Comp. Gen. 703, 
Q. 7.) Conversely, positions which generally can be filled 
under the operation of the civil service laws and regulations 
are not excepted-expert positions. (14 Comp. Gen. 70, 71.) 

“(2) In order to constitute a position an excepted-expert 
position, its duties and responsibilities must be in ‘particu- 
lar lines of endeavor peculiarly required * * * to ac- 
complish the purposes of the Act’? (13 Comp. Gen. 199, 
200), and must require exceptional educational and/or ex- 
perience qualifications in a particular line to enable the 
incumbent to perform a special service essential to accom- 
plishment of the legislative purpose. (14 Comp. Gen. 70, 
71; 16 Comp. Gen. 703, Q. 6.)” 

The Civil Service Commission further states: 

“The Commission applied these principles to its con- 
sideration of the position of Assistant Director, Division 
of Maritime Promotion and Information, when the Mari- 
time Commission proposed that the position be placed in 
the ‘special expert’ class and decision was reached that on 
the basis of the duties involved it was possible to secure 
f sufficient number of qualified eligibles to fill such a posi- 
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tion through civil service procedure; in fact the Commis- 
sion has available an existing list of qualified eligibles from 
which the position can and should be filled. It may be 
added that over a period of many years the Commission has 
held competitive examinations in this field for the Depart- 
ment of Commerce, the Department of Agriculture, the 
Department of Labor, and other branches of the Govern- 
ment and has never failed to secure an ample supply of 
well-qualified eligibles.” 

The Civil Service Commission does not deny that Mr. 
Skinner is fully qualified to fill the position, nor does it 
question the procedure followed in filling it if the position 
is in fact one to which a special expert may be appointed 
under the exemption contained in the statute. The Civil 
Service Commission contends, however, that the position 
is not one to which a special expert may be appointed under 
the exemption for the reason that the duties prescribed . 
for it by the Maritime Commission are not those properly 
to be performed by a special expert, since they lie in the 
informational field and qualified civil service eligibles ca- 
pable of performing them are available from the civil 
service registers. 

The Maritime Commission on the other hand states that 
Mr. Skinner was appointed primarily to aid the Commis- 
sion in carrying out certain functions under section 212 of 
the Merchant Marine Act, 1936, which directs the Commis- 
sion, among other things, to study and cooperate with ves- 
sel owners in devising means by which the importers and 
exporters of the United States can be induced to give pref- 
erence to vessels under United States registry, and to estab- 
lish and maintain liaison with Government agencies and 
trade organizations concerned with the movement of com- 
modities in water-borne commerce of the United States, for 
the purpose of securing preference to United States vessels 
in the shipment of such commodities. It contends that 
these duties fall in the specialized field of maritime promo- 
tion, requiring expert knowledge or training for their 
proper performance. 
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The duties prescribed by the Maritime Commission or 
some of them appear to be in the informational field, as 
claimed by the Civil Service Commission. At the same 
time they appear also to be, in part at least, in the spe- 
cialized field of maritime promotion, as asserted by the 
Maritime Commission. 

The provisions of the civil service laws cannot be extended 
to a position expressly excepted therefrom by another 
statute, 84 Op. A. G. 192, 196; but section 201 (e) of the 
Merchant Marine Act of 1936 must be read in connection 
with the civil service laws. Thus, while section 201 (c)-. 
exempts from the civil service laws a certain number of 
special expert positions, the civil service laws charge the 
Civil Service Commission with the duty of seeing that no 
person holds an unexempted position in violation of their 
provisions; and since all positions in the Maritime Com- 
mission other than those exempted by section 201 (e) are 
subject to the civil service laws, it follows that if the duties 
prescribed by the Maritime Commission for the position 
in question do not bring it within an exempted class, then 
an incumbent of the position appointed without regard to 
the civil service laws would be holding it in violation of 
such laws. 

Obviously, the Maritime Commission would not be au- 
thorized to appoint as a special expert a person to perform 
the duties of an ordinary clerk or messenger. The statute, 
however, does not define the term “special expert” nor does 
it limit the employment of special experts to particular 
fields or classes of service; and in the absence of such defini- 
tion or limitation, I am unable to say with any certainty 
that the duties prescribed by the Maritime Commission for 
the position in question, which are to some extent in the field 
of maritime promotion, do not bring the position within the 
statutory exemption, notwithstanding the fact that the Civil 
Service Commission may have qualified civil service eligi- 
bles from which the position might be filled. For these 
reasons, and in view of the Maritime Commission’s statutory 
authority to “appoint and prescribe the duties and fix: the 
salaries of * * * special experts,” it is my opinion that 
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the removal of Mr. Skinner, as requested by the Civil 
Service Commission, would be unwarranted. | 

This opinion and the observations made herein are 
limited to this case and its facts, and are not intended to 
serve as a guide for future appointments to such positions. 
In order to avoid administrative personnel problems such 
as have arisen in this case the statute should be amended 
to define the scope of the duties of special experts or to 
delimit their field, and I suggest the advisability of pro- 
curing clarifying legislation as soon as possible. 

I deem it unnecessary to answer the specific questions 
presented by the Chairman of the United States Maritime 
Commission. 

Respectfully, 
FRANK MURPHY. 


NEUTRALITY ACT OF 1939 


The application of sec. 2 (c) of the Neutrality Act of 1989 to a 
vessel partly laden in one American port prior to approval of the 
act and clearing from another American port subsequent to ap- 
proval of the act is not entirely free from doubt. 

Reading the act as a whole, however, with its title and in view of 
its legislative history, it seems probable the Congress intended 
that no articles or materials shall be transported from a port of 
‘the United States to a port of a belligerent until all interest of 
United States citizens has been transferred to foreign ownership. 

Held that the declaration with respect to the transfer of title pro- 
vided for in sec. 2 (c) should be required as to all goods upon 
such vessels, whether of the American flag or of foreign flags. 


NoveMBER 9, 1939. 
The SECRETARY OF THE TREASURY. 

My Dear Mr. Secrerary: Reference is made to your in- 
forma] request, joined in by the Secretary of State, for my 
opinion upon the following questions: 

“1. If, prior to the approval of the Neutrality Act of 1939 
[54 Stat. 4], a foreign flag vessel has cleared from an Ameri- 
can port with cargo destined by way of another American 
port to a port of a foreign belligerent country, but the vessel, 
subsequent to the approval of the Act, is in the second 
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American port mentioned for the purpose of taking on 
additional cargo to be transported to the foreign belligerent 
country, is the shipper of the articles or materials laden 
at the first port required to file the declaration provided 
for in section 2 (c) ? 

“9. Does the same rule apply to an American flag vessel 
under the same circumstances?” | 

The application of the above-mentioned provision of sec- 
tion 2 (c) of the Neutrality Act of 1939 to articles and 
materials which have been laden on vessels under the cir- 
cumstances outlined but which are still in ports of the 
United States is not entirely free from doubt. When the 
act is read as a whole, however, especially with its title 
und in the light of its legislative history, it seems probable 
that it was the intention of the Congress to provide, among 
other things, that during any war in which the United 
States 1s not engaged no articles or materials shall be trans- 
ported from a port of the United States to a port of a bel- 
ligerent nation until all interest of United States citizens 
therein has been fully transferred to foreign ownership. 

For these reasons I am constrained to concur in the con- 
clusion of your General Counsel, expressed in an informal 
conference, that the declarations with respect to transfer 
of title provided for in section 2 (c) should be required as 
to all goods laden upon vessels under the conditions set 
forth in your questions and still in ports of the United 
States, whether laden upon vessels of the American flag 
or those of foreign flags. 


Respectfully, 
FRANK MURPHY. 


ACQUISITION OF LANDS FOR GEORGE WASHINGTON 
MEMORIAL PARKWAY 


The act of May 29, 1930, does not authorize the National Capital 
Park and Planning Commission to credit 'the value of lands 
donated for purposes of the George Washington Memorial Park- 
way against commitments required by the statute from States, 
political subdivisions thereof or other responsible sources to pay 
one-half the cost of purchased or condemned lands. 
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NovEMBER 20, 1939. 
The Prestnent. | 

My Dear Mr. Presipent: I have the honor to refer to 
your memorandum of October 26, 1939, transmitting a 
letter of the Chairman of the National Capital Park and 
Planning Commission, dated October 18, 1939, in which my 
opinion is requested upon a question concerning the acquisi- 
tion by the Commission of lands for use in connection with 
the development of the George Washington Memorial 
Parkway. 

The George Washington Memorial Parkway is being 
developed under the act of May 29, 1930, 46 Stat. 482. That 
statute authorizes the Commission in the development of 
the parkway “to occupy such lands belonging to the United 
States as may be necessary for the development and pro- 
tection of said parkway,” and “to accept the donation to 
the United States of any other lands by it deemed desirable 
for inclusion in said parkway.” By reference to the act of 
June 6, 1924, 43 Stat. 463, it also authorizes the Commission 
to acquire by purchase or condemnation lands necessary for 
such development, but this latter authority 1s qualified by 
the following provision: 

“* * * That no money shall be expended by the United 
States for lands for any unit of this project until the Na- 
tional Capital Park and Planning Commission shall have 
received definite commitments from the State of Maryland 
or Virginia, or political subdivisions thereof or from other 
responsible sources for one-half the cost of acquiring the 
lands in its judgment necessary for such unit of said project 
deemed by said commission sufficiently complete, other than 
lands now belonging to the United States or donated to 
the United States: * * *,” [Italics supplied. ] 

After calling attention to this provision of the statute, 
the Chairman’s letter states in part: 

“The National Capital Park and Planning Commission 
has made a detailed survey of the proposed parkway ex- 
tending from the D. C.-Md. line into Fort Foote, Md., and 
has designated the taking lines of the lands that would be 
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parkway. A majority of the property owners, realizing 
the benefits that such a parkway would be to the remainder 
of their properties, have agreed to donate the lands required 
from them. Others, however, are unwilling to make any 
donation and, indeed, it may be necessary to condemn their 
properties. 

“Your opinion is respectfully requested as to whether or 
not the donation of land by certain individual property 
owners in any unit could be used as a credit to match Fed- 
eral funds allotted to the unit not in excess of 50 percent 
of the total value of the land in the unit.” 

The statute does not seem to permit the Chairman’s 
question to be answered in the affirmative. As I read the 
statute it authorizes the Commission, in the development 
of the parkway, (1) to occupy necessary lands belonging 
to the United States; (2) to accept donations of necessary | 
lands; and (8), if any additional lands are deemed neces- 
sary, to acquire them by purchase or condemnation provided 
that before they are so acquired commitments for one-half 
their cost must be secured from one or more of the sources 
mentioned in the statute. 

Manifestly the Congress contemplated that the Govern- 
ment owned some lands which might be available for the 
purpose of the parkway, and also that some lands might be 
donated for such purpose. It is clear that the Congress 
intended that the United States on the one hand and the 
States and other responsible sources on the other should 
each pay one-half the cost of any necessary lands “other 
than” or in addition to such Government-owned lands and 
donated lands. This purpose would not be achieved if the 
value of donated lands were applied as a credit to the re- 
quired commitments since in such case the States or other 
responsible sources would be relieved, to the extent of such 
credit, of the obligation imposed upon them by the statute, 
and in consequence the United States would be required to 
pay more than one-half the cost of the lands purchased or 
condemned. 

The statute, I think, is unambiguous; but if its meaning 
were sufficiently doubtful to allow its history to be exam- 
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ined, this aid to construction would lead to the same con- 
clusion. House Report No. 55, Seventy-first Congress, 
second session, referring to the quoted provision of the 
statute, states: 

“# * * Outside of such lands as may now belong to 
the United States or may be donated, the United States is 
to pay one-half this cost and the balance comes from the 
States of Maryland and Virginia or political subdivisions 
thereof or other responsible sources.” [Italics supplied. } 

Also Senate Report No. 458, Seventy-first Congress, sec- 
ond session, referring to the same provision, states: 

“With the exception of lands now owned by the Govern- 
ment in this area, or tracts which may be donated, the 
United States is to pay one-half the cost of this project. 
The balance of the cost is to be paid by Maryland and Vir- 
ginia.” [Italics supplied. ] 

In view of the legislative intent as shown both by the 
plain language of the statute and by its history, it is my 
opinion that donations of land to the United States for the 
purposes of the parkway may not be treated as “commit- 
ments” within the meaning of the above-quoted provision 
of the statute. The Chairman’s question, therefore, is 
answered in the negative. 

Respectfully, 
SAMUEL O. CLARK, Jr, 
Acting Attorney General. 





CONTRACTS WITH CONGRESSMEN 


The language of the act of Aug. 26, 1937, entitled ‘“‘An act to permit 
Members of Congress to enter into agreements under agricultural 
programs,” is sufficiently broad to cover a loan under Title I of 
the Bankhead-Jones Farm Tenant Act for financing the purchase 
of a farm presently owned by a Member of the Congress, assum- 
ing that otherwise the transaction would come within the inhibition 
of U. S. C., title 18, sec. 204 and title 41, sec. 22. 


NOVEMBER 24, 1939. 
The SEcRETARY OF AGRICULTURE. 
My Dear Mr. Secretary: In your letter of November 3 
you state that “in the course of the administration of the 
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program authorized by title I of the Bankhead-Jones Farm 
Tenant Act (50 Stat. 522), the question has arisen whether it 
is proper under the laws of the United States to make a loan 
to an otherwise eligible borrower for the purpose of enabling 
him to purchase a farm presently owned by a Member of 
Congress.” As part of the transaction the congressman 
would be required to execute an “option for purchase” bind- 
ing himself to convey the land to the prospective borrower 
“or such other person as may be designated in his stead by 
the regional director of the Farm Security Administration 
of the United States Department of Agriculture.” 

You refer to the provisions of U. S. C., title 18, section 
204, and title 41, section 22, which broadly inhibit and 
penalize the making, holding, or enjoyment by Members of 
Congress of contracts entered into in behalf of the United 
States, but which provisions are made inapplicable to par- 
ticular contracts by the act of January 25, 1934, c. 5, 48 Stat. 
837, as amended by the acts of June 27, 1934, c. 847, 48 Stat. 
1246, 1264, and August 26, 1937, c. 821, 50 Stat. 8388 (U.S. C., 
Supp. IV, title 18, section 206 and title 41, section 22)... The 
act of January 25, 1934, as amended by the other acts cited 
is quoted below: 

“That the provisions of section 8741 of the Revised 
Statutes (U.S. C., title 41, sec. 22) and sections 114 and 115 
of the Criminal Code of the United States (U. S. C., title 
18, secs. 204 and 205) shall not apply to any contracts or 
agreements heretofore or hereafter entered into under the 
Agricultural Adjustment Act, the Federal Farm Loan Act, 
as amended, the Emergency Farm Mortgage Act of 1933, 
as amended, the Federal Farm Mortgage Corporation Act, 
as amended, the Farm Credit Act of 1933, as amended, and 
the Home Owners’ Loan Act of 1933, as amended, and shall 
not apply to contracts or agreements of a kind which the 
Secretary of Agriculture may enter into with farmers: Pro- 
vided, That such exemption shall be made a matter of public 
record.” 

The language, “contracts or agreements of a kind which 
the Secretary of Agriculture may enter into with farmers,” 
is broad enough to cover the proposed loan transaction, as- 
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suming that otherwise it would fal] within the statutory 
inhibition. This language was added by the act of August 
26, 1937, supra, entitled “An Act to permit Members of 
Congress to enter into agreements under agricultural pro- 
erams.” The debates in the Senate indicate that the bill 
was introduced with particular purpose to relieve some 
Members of professed embarrassment at not being able to 
join with their neighbors in programs under the Soil Conser- 
vation Act (81 Cong. Rec. 6356, 8375), but the bill itself 
was phrased in general language with probable purpose to 
obviate the necessity of passing successive amendments 
naming particular acts relating to agricultural programs 
as had theretofore been done. 

Tor the foregoing reasons I concur in the opinion of your 
Solicitor that the question submitted by you should be an- 
swered in the affirmative. 

Respectfully, 
SAMUEL O. CLARK, Jr. 
Acting Attorney General. 





CITIZENSHIP OF ILLEGITIMATE CHILDREN 


There is no objection to the issuance of instructions to consular officers 
that illegitimate children born abroad of American mothers before 
the act of May 24, 1934, became effective, cannot properly be re- 
garded as citizens of the United States under sec. 1993 R. S. 

While the opinion of May 10, 1939, stated no categorical conclusion 
respecting citizenship of such children it was a necessary inference 
that the Attorney General could not regard them as American citizens 
under the laws in effect prior to May 24, 1934. 


NovEMBER 24, 1939. 
The SECRETARY OF STATE. 

My Dear Mr. Secretary: Allow me to acknowledge re- 
ceipt of your letter of November 15, inclosing a draft of pro- 
posed instructions to American diplomatic and consular 
officers to the effect that illegitimate children born abroad of 
American mothers before the act of May 24, 1934 (c. 344, 48 
Stat. 797; U. S. C., title 8, sec. 6) became effective “cannot 
properly be regarded as citizens of the United States under 
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section 1993 of the Revised Statutes of the United States 
since it has been considered that prior to the act of May 24, 
1934, section 1 of which amended section 1993 of the Revised 
Statutes, American women were incapable of transmitting 
citizenship to their children.” 

There is no objection on the part of this Department to the 
issuance of the proposed instructions. While my letter of 
May 10, 1939, 39 Op. 290, suggesting the desirability of fur- 
ther legislation, stated no categorical conclusion respecting 
citizenship of such children, it was, as you have recognized, a 
necessary inference that I could not regard them as American 
citizens under the laws in effect prior to May 24, 1934. 

Respectfully, 
FRANK MURPHY. 


APPLICABILITY OF JOHNSON ACT AND NEUTRALITY ACTS 
TO TRANSACTIONS BY FOREIGN BRANCHES OF AMERICAN 
BANKS 


Any so-called branches which are actually incorporated in foreign 
countries are not subject to the provisions of the Johnson Act or 
the Neutrality Acts of 1987 and 1939 concerning financial trans- 
actions with foreign governments. 

No reason is perceived for challenging the practice heretofore fol- 
lowed in accordance with the view evidenced when the Johnson 
Act was passed that it would not apply to customary transactions 
by foreign branches of American banks. 

Persuasive arguments by counsel for American banks, who urge the 
inapplicability of the Neutrality Acts of 1987 and 1939 to trans- 
actions by unincorporated foreign branches, lead only to what may 
be regarded as one answer to a question that can very easily be 
decided the other way, and approval of their position by the 
Attorney General would afford no protection in subsequent 
prosecutions. 


DECEMBER 7, 1939. 
The SEcRETARY OF THE TREASURY. 

My Dear Mr. Secretary: In your letter of September 13 
you requested my opinion on the questions stated below, 
under section 3 of the Neutrality Act of 1987 (c. 146, 50 
Stat. 121, 123; U. S. C., Supp. IV, title 22, sec. 245a-1), 
and also concerning the applicability to the same facts of 
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the Johnson Act (c. 112, 48 Stat. 574; U.S. C., title 31, sec. 
804a), forbidding financial transactions with foreign gov- 
ernments in default on their obligations to the United States: 

“(a) Whether foreign branches of American banks are 
‘person[s] within the United States’ within the meaning of 
section 8 (a) of such act; (b) whether such branches, as part 
of their usual business of handling funds deposited in such 
branches, are permitted under such act to buy and sell obli- 
gations of the governments of belligerent states: 

“1, Issued on or before the date of the proclamation under 
section 1 of the act naming the state as a belligerent. 

“2. Issued after the date of such proclamation.” 

Subsequently the applicable provisions of the Neutrality 
Act of 1937 have been superseded by section 7 of the Neu- 
trality Act of 1989 (Pub. Res. No. 54, 76th Cong., approved 
November 4, 1939, 54 Stat. 4) ; the matter has been the sub- 
ject of discussions at conferences with representatives of 
your Department and at meetings of the Interdepartmental 
Committee designated by the President for the consideration 
of questions arising under the neutrality laws; and memo- 
randa of facts and arguments have been submitted through 
your Department in behalf of affected banks. 

It does not appear that these questions have actually arisen 
in your Department in such manner as to warrant their 
submission to the Attorney General for an opinion. It 
would, however, be incumbent upon you to submit to me the 
facts in any cases appearing to require prosecution and I 
perceive the convenience therefore of some expression that 
might be used as a guide in this connection. With this in 
view, and without intending any definitive interpretation 
of the statutes that might be applied in all conceivable fact- 
ual situations, I now respond to your letter. 

The three statutes read in pertinent part as follows: 

Johnson Act: 

“That hereafter it shall be unlawful within the United 
States or any place subject to the jurisdiction of the United 
States for any person to purchase or sell the bonds, securi- 
ties, or other obligations of, any foreign government. or 
political subdivision thereof or any organization or asso- 
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ciation acting for or on behalf of a foreign government or 
political subdivision thereof, issued after the passage of this 
act, or to make any loan to such foreign government, politi- 
cal subdivision, organization, or association, except a re- 
newal or adjustment of existing indebtedness, while such 
government, political subdivision, organization, or associa- 
tion is in default in the payment of its obligations, or 
any part thereof, to the Government of the United 
States * * *” 

Neutrality Act of 1937: 

“Whenever the President shall have issued a proclama- 
tion under the authority of section 1 of this act, it shall 
thereafter be unlawful for any person within the United 
States to purchase, sell, or exchange bonds, securities, or 
other obligations of the government of any belligerent 
state * * *” 

Neutrality Act of 19389: 

“Whenever the President shall have issued a proclama- 
tion under the authority of section 1 (a), it shall thereafter 
be unlawful for any person within the United States to 
purchase, sell, or exchange bonds, securities, or other obli- 
gations of the government of any state named in such 
proclamation * * *.” 

Each statute defines “person” as including a corporation. 

The bill which became the Johnson Act originally pro- 
vided “that hereafter it shall be unlawful for any person 
within the United States * * * to purchase or sell 
* * *%* Counsel for interested banks objected to this 
wording, citing Bank of Augusta v. Earle, 13 Pet. 519, and 
other cases to the effect that a corporation “must dwell in 
the place of its creation, and cannot migrate to another 
sovereignty,” and basing thereon the following conclusions 
in a brief submitted to the late Senator Robinson: 

“Tt is clear that a bank incorporated under the laws of any 
State in the United States is a ‘person within the United 
States’ within the meaning of the bill and that it 1s sub- 
ject to all appropriate laws of the Federal Government. 
It is further clear that such a corporation may not escape 
the effect of such laws by maintaining a foreign branch. 
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The bill if enacted will, therefore, prohibit the foreign 
branch of any bank incorporated in any State of the Union 
from purchasing the securities of any foreign nation which 
is in default of its obligation to the United States.” 

The attorney urged that in order to overcome this the bill 
be amended so as to provide “that hereafter it shall be un- 
lawful within the United States * * * for any person 
to purchase or sell * * *.” Senator Robinson with the 
concurrence of Senator Johnson moved that the bill be so 
amended and this was done. Both indicated their view, 
however, that the amendment effected no change of sub- 
stance, Senator Robinson stating (78 Cong. Rec. 1824) : 

“May I say that in my judgment the amendment does 
not change the meaning and effect of the bill; but the sug- 
gestion has been made by a prominent attorney that it does 
involve a question of the substance, and, as I understand, 
it is in harmony with the purpose of the bill.” 

It 1s my understanding that during the several years 
which have elapsed since passage of the Johnson Act Ameri- 
can banks maintaining branches in foreign countries have 
conducted their affairs in accordance with the view thus ap- 
parently evidenced that the Johnson Act would not apply 
to customary transactions in such branches. | 

Both the Neutrality Act of 1937 and the Neutrality Act of 
1939 employ without substantial change the above-mentioned 
phraseology as first inserted in the bill which became the 
Johnson Act. Counsel for the banks now urge that the dif- 
ference in the language is immaterial and that the neutrality 
acts should be given the same interpretation as the Johnson 
Act so far as concerns applicability to bona fide transac- 


tions by foreign branches of American banks. 
The facts submitted to me indicate that these foreign 


branches, in general, function more or less independently of 
the parent bank with separate capital set apart for their 
particular use or with branch office deposits, and that there 
is no shifting of funds and securities between the parent 
bank and its branches. | 
With respect to any so-called branches which are actually 
incorporated in the foreign countries and therefore separate 
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entities beyond our geographical and political jurisdiction 
there is, of course, no room for question. Also so far as 
concerns the Johnson Act I perceive no reason for chal- 
lenging the practice heretofore followed in circumstances as 
above indicated involving no element of subterfuge. 

I do not feel that it would be very helpful for me to con- 
sider further herein what interpretation the courts may 
place upon the neutrality acts as applied to transactions by 
unincorporated foreign branches of American banks. Coun- 
sel who urge the inapplicability of the statutes must realize 
that their arguments, however persuasive, lead only to what 
may be regarded as one answer to a question that can very 
easily be decided the other way, and that my approval of 
their position would afford no protection in subsequent 
prosecutions. This is illustrated by the case of United 
States v. Dietrich, 126 Fed. 671, 676, involving the prosecu- 
tion of a United States Senator who after election to the 
Senate continued to hold and enjoy a certain contract in 
violation of a statute which the Attorney General had 
previously held inapplicable to contracts executed by Mem- 
bers of the Congress prior to their election. 

Respectfully, 
FRANK MURPHY. 





TRANSFER OF AMERICAN SHIPS TO FRENCH INTERESTS 


The French Government having given assurance that certain vessels 
transferred by American interests to French interests are not 
intended to be employed to cruise or commit hostilities against the 
subjects, citizens, or property of another belligerent, the refusal 
to permit the vessels to depart from the jurisdiction of the United 
States is not justified by U. S. C., title 18, sec. 23. 


DECEMBER 12, 1939. 
The SECRETARY OF STATE. 
My Dear Mr. Secretary: Reference is made to the in- 
formal request, presented jointly by you and the Secretary 
of the Treasury, for the opinion of the Attorney General 
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upon the question whether the recent sale by certain Ameri- 
can interests to French interests of a number of trawlers 
and tugs was in violation of U.S. C., title 18, sec. 23. 

You were advised informally by this Department that 
since the pertinent facts bearing upon your question had 
not then been fully ascertained, the Attorney General was 
unable to render the opinion requested, but that with respect 
to such of the vessels as had not departed from the jurisdic- 
tion of the United States the known facts were sufficient 
to justify the refusal to permit such departure until the 
matter could be investigated and the pertinent facts 
ascertained. 

You now state that in response to your inquiry the French 
Ambassador has today advised you as follows: 

“After referring the matter to my Government I am able 
to give you the assurance that these ships are not intended 
to be employed to cruise or to commit hostilities against the 
subjects, citizens, or property of another belligerent.” 

In view of this assurance from the French Government it 
is my opmion that under the facts submitted the refusal to 
permit the vessels to depart from the jurisdiction of the 
United States is no longer justified. 

Respectfully, 
FRANK MURPHY. 





TRANSFER OF APPOINTING POWBDR IN FARM CREDIT AD- 
MINISTRATION UNDER REORGANIZATION PLAN NO. II 


All functions relating to the appointment, fixing of compensation, 
transfer, promotion, demotion, suspension, or dismissal of persons 
to or from any positions in the Farm Credit Administration were 
transferred to the Secretary of Agriculture by sec. 404 of 
Reorganization Plan No. II. 

DECEMBER 28, 1939. 

The SECRETARY OF AGRICULTURE. 

My Dear Mr. Secrerary: Reference is made to your 
recent letter requesting my opinion “whether the authority 
to appoint and prescribe the duties of officers and employees 
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of the Farm Credit Administration, which was vested by 
Jaw in the Governor of the Farm Credit Administration 
prior to July 1, 1989, may now be exercised by the Secretary 
of Agriculture.” | 

The Farm Credit Administration was transferred to and 
made a part of the Department of Agriculture by section 
401 (a) of Reorganization Plan No. I (H. R. Doc. No. 262, 
(6th Cong., 1st sess.) , 53 Stat. 1423, which reads: 

“The Farm Credit Administration, the Federal Farm 
Mortgage Corporation, and the Commodity Credit Corpora- 
tion, and their functions and activities, together with their 
respective personnel, records, and property (including office 
- equipment), are hereby transferred to the Department of 
- Agriculture and shall be administered in such Department 
under the general direction and supervision of the Secretary 
of Agriculture, who shall be responsible for the coordination 
of their functions and activities.” 

Reorganization Plan No. I became effective July 1, 19389, 
by virtue of Public Res. No. 20, Seventy-sixth Congress, 
approved June 7, 1939, 53 Stat. 813, and the Governor of the 
Farm Credit Administration thereupon became and now is 
an officer in the Department of Agriculture. | 

Section 404 of Reorganization Plan No. II (H. R. Doc. 
No. 288, 76th Cong., Ist sess.), 58 Stat. 1431, also made effec- 
tive as of July 1, 1939, by Public Res. No. 20, Seventy-sixth 
Congress, provides: 

“xcept as prohibited by section 3 (b) of the Reorganiza- 
tion Act of 1939, all functions relating to the appointment, 
fixing of compensation, transfer, promotion, demotion, sus- 
pension, or dismissal of persons to or from offices and posi- 
tions in any department vested by law in any officer of such 
department other than the head thereof are hereby trans- 
ferred to the head of such department and shall be ad- 
ministered under his direction and supervision by such 
division, bureau, office, or persons as he shall determine.” 

In my opinion, the provisions of section 404 above quoted 
are sufficient to transfer to and vest in the Secretary of 
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Agriculture all functions relating to the appointment, fixing 
of compensation, transfer, promotion, demotion, suspension, 
or dismissal of persons to or from any positions in the Farm 
Credit Administration, now a part of the Department of 
Agriculture, which under the law as it existed prior to July 
1, 1939, the effective date of Reorganization Plan No. II, 
were vested in the Governor of the Farm Credit Adminis- 
tration, who on that date became an officer in the Depart- 
ment of Agriculture by virtue of Reorganization Plan No. I. 
Your question is therefore answered in the affirmative. 


Respectfully, 
FRANK MURPHY. 


FREE MAILING OF PUBLICATIONS BY THE SECURITIES 
AND EXCHANGE COMMISSION 


The Securities and Exchange Commission may use the franking priv- 
ilege to send to persons on its mailing lists inquiries as to whether 
they desire certain publications of the Commission. 

Such action is authorized by Regulations of the Joint Committee on 
Printing and is not in violation of sec. 6, act of May 16, 1939, as 
amended, prohibiting executive departments and independent estab- 
lishments from transmitting publications through the mail, free of 
postage, unless a request therefor has been received. 

It is not permissible to enclose with matter entitled to free mailing 
other matter, which, if Sent Separately, would not be so entitled. 

The purpose of sec. 6, supra, was to reduce the amount of printed and 
mimeographed matter transmitted by the executive depurtments and 
independent establishments through the mail free of charge, to 
reduce the cost of carrying such matter, and to prevent publications 
from being sent to persons who have no use for them or who do 
not desire them. ety 

JANUARY 6, 1940. 


The PrEsIpDENT. 

My Dear Mr. Preswent: I have the honor to refer to your 
memorandum of November 7, transmitting the request of the 
Securities and Exchange Commission dated November 2 for 
my opinion upon certain questions concerning the application 
of section 6 of the act. of May 6, 1939, 53 Stat 654, 683, as 
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amended by section 2 of the act of June 30, 1939, 53 Stat. 980, 
989, to the mailing by the Commission of certain reports, 
announcements, and other matter. The subject being one in 
which the Post Office Department is interested, its views were 
requested and have now been received. 

The statute insofar as pertinent provides as follows: 

“Src. 6. On and after July 1, 1939, no executive department 
or independent establishment of the Government shall trans- 
mit through the mail, free of postage, any book, report, 
periodical, bulletin, pamphlet, list, or other article or docu- 
ment (except official letter correspondence, including such 
enclosures as are reasonably related to the subject matter of 
the correspondence; informational releases in connection with 
the decennial census of the United States, mail concerning the 
sale of Government securities, and all forms and blanks and 
copies of statutes, rules, regulations, and instructions and 
administrative orders and interpretations necessary in the 
administration of such departments and establishments), 
unless a request therefor has been previously received by such 
department or independent establishment; or such transmis- 
sion is required by law; or such document is transmitted to 
inform the recipient thereof of the adoption, amendment, or 
interpretation of a statute, rule, regulation, or order to which 
he is subject. For each quarter, beginning with the quarter 
commencing July 1, 1939, the head of each independent estab- 
lishment and executive department (other than the Post 
Office Department) shall submit to the Postmaster General, 
within thirty days after the close of the quarter, a statement 
of the weight of the mail matter by classes of mail that the 
independent establishment or department has transmitted 
free of postage during such quarter, and he shall also certify 
to the Postmaster General at the end of each such quarter that 
nothing was transmitted through the mail free of postage by 
the independent establishment or department in violation of 
the provisions of this section: * * *,” 
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The Securities and Exchange Commission has several mail- 
ing lists containing the names of persons to whom are sent 
certain classes of opinions and orders of the Commission, 
information concerning filings of registration statements 
with the Commission, statistical studies of exchange trading 
activity, and similar matter. Most such lists were made from 
requests for the material from the persons whose names are 
contained in the lists but three of the lists were not so made. 

With respect to the above lists the Commission asks the 
following questions: 

(1) Is it proper for the Commission to use the penalty 
privilege to send to persons on its mailing lists inquiries as to 
whether they desire the particular publications involved, and 
will affirmative answers to such inquiries constitute requests 
within the meaning of the statute? 

(2) May the penalty privilege be used for a communica- 
tion explaining the restrictions of the statute, and stating 
that the name of the addressee will be stricken from the mail- 
ing list unless he requests that it be continued thereon ? 

(3) Ifthe answer to question (2) is in the negative, would 
the situation be changed if the explanation were made as 
part of a release the principal subject matter of which brings 
it, within an exemption in the statute ? 

Paragraph 15, title 1, regulations No. 31 of the Joint Com- 
mittee on Printing, effective July 1, 1939, requests all depart- 
ments to revise their mailing lists at least once every 6 months 
by making inquiry as to whether the publications distributed 
by them are desired by the persons to whom addressed. 
Clearly this regulation contemplates that such inquiries will 
be mailed free of postage under the penalty privilege. It 
has been suggested that the Joint Committee is considering a 
revision of this regulation but so long as the regulation re- 
mains as it is the Commission, in my gpinion, will be justified 
in acting 1n accordance therewith. 

Also, in this connection, the Post Office Department advises 
that it has suggested to some of the executive departments 
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and agencies that the maintenance of mailing lists on a cur- 
rent basis might be accomplished by printing on envelopes in 
which bulletins, publications, and other documents are dis- 
tributed, or on a slip enclosed therewith, a notice to the effect 
that no additional publications will be sent unless request is 
made therefor, this being done at such intervals as may be 
deemed advisable. I perceive no objection to this procedure. 


II 


The Commission states that it issues certain public state- 
ments on matters believed to be of considerable public interest 
or importance—for example, the published correspondence 
between the Chairman of the Commission and the president 
of the New York Stock Exchange concerning devices to pro- 
tect customers’ funds held by brokers and comments on sug- 
gestions offered to amend the Securities Exchange Act of 
1934, and the announcements and summaries of the publica- 
tion of the Commission’s reports to Congress on bondholders’ 
protective committees and on investment trusts made pur- 
suant to statute. 

The Commission asks the following question: 

(4) Whether to avoid the problem of analysis of each in- 
dividual announcement and the converse problem of analysis 
of the scope of each individual request, it may—without 
determining the availability of the penalty privilege in each 
particular case—enclose such announcements in envelopes 
containing communications which do fall within exemptions 
in the statute, if the announcements in question are the same 
class of mail as the other releases, and do not increase the 
weight of the mailing to a point where additional postage 
would be required in a private mailing? 

In my opinion it is not permissible to enclose with priv- 
ileged matter entitled to free mailing other matter which, if 
sent separately, would not be so entitled. The fact that the 
enclosed document would not increase the weight of the mail 
to a point where additional postage would be required in a 
private mailing would not impress a privileged character 
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upon the enclosure if it were not otherwise entitled to the 
penalty privilege. The question whether the public state- 
ments and announcements referred to in the Commission’s 
letter come within the exception in the statute respecting 
“copies of statutes, rules, regulations, and instructions and 
administrative orders and interpretations necessary in the 
administration of such departments and establishments” 
appears to be one for the determination of the Commission. 


IIT 


The Commission sponsors a Work Projects Administration 
project in which summaries of information filed with the 
Commission by registrants engaged in particular industries 
are compiled and published. The Commission states that 
the Securities and Exchange Act of 1984 clearly contemplates 
that the information contained in applications and reports 
filed with it pursuant thereto shall be available to the public. 

The Commission asks the following question: 

(5) If the Commission, to bring these reports to the atten- 
tion of interested parties, addresses letters to registrants, 
trade associations, and trade journals in particular industries 
enclosing copies of the reports for their industries or inform- 
ing them that reports for their industries have been published 
and how they may be procured, do such communications fall 
within the exemption in the statute applicable to articles 
transmission of which is required by law, or the exception 
applicable to. official letter correspondence ? 

The particular provisions of the Securities and Exchange 
Act upon which the Commission bases its interpretation have 
not been furnished me and without further information I am 
unable to express any opinion upon the Commission’s con- 
struction of that statute. I should also need additional in- 
formation concerning the nature of the reports and their 
specific use before I could say whether they may or may not 
properly be considered documents whose “transmission is 
required by law” or “official letter correspondence” within 
the intent of the statute. 

58089"—42—vol. 39 —28 
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The purpose of section 6 of the act of May 6, 1939, as 
amended, as shown by its history, was to effect a reduction in 
the amount of printed and mimeographed matter trans- 
mitted by the executive departments and independent estab- 
lishments through the mails free of charge and thus to reduce 
the cost of carrying such franked mail matter. (Cong. Rec. 
vol. 84, pp. 2700, e¢ seg., and 4876, e¢ seg.) In requiring 
requests for such matter the Congress obviously sought to 
prevent the publications referred to in the statute from being 
sent to persons who have no use for them or who do not 
desire them. 

Respectfully, 
FRANK MURPHY. 


OPINIONS 
OF 


HON. ROBERT H. JACKSON, OF NEW YORK 


APPOINTED JANUARY 18, 1940 


CITIZENSHIP—EXPATRIATION 


A woman born in Germany acquired American citizenship through 
marriage to an American citizen who thereafter was naturalized 
as a German citizen. She continued all her life to reside in Ger- 
many and to claim and exercise the privileges of its citizenship. 
Held: She should not be granted an American passport to enable her 
to come to the United States. 

The statutory methods of expatriation are not necessarily exclusive. 


JANUARY 25, 1940. 
The SECRETARY OF STATE. 

My Dear Mr. Secrerary: Reference is made to your re- 
quest of October 19 for my opinion as to whether the State 
Department may grant a passport to Mrs. A as a citizen of 
the United States to enable her to come to the United States 
from Germany, or whether she will be obliged to obtain 
an immigration visa as an alien. 

From the documents submitted by you it appears that 
Mrs, A, a German citizen born in Germany in 1872, acquired 
American citizenship by virtue of her marriage in 1894 to 
a native-born American citizen. In 1924 her husband became 
naturalized as a German citizen, she being included in her 
husband’s certificate and acquiring German citizenship by 
virtue of his naturalization. She states that while she did 
not herself apply for German citizenship at the time her 
husband was naturalized, she has since then “held myself 
out as a German citizen.” It is not stated whether at the 
time Mrs. A was married in 1894 she relinquished or lost 
her German citizenship, but if she did, she reacquired it in 
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1924 when her husband became a German citizen by natu- 
ralization. Mrs, A has never lived in the United States, 
and is now asserting her American citizenship for the first 
time by applying for a passport to travel to the United 
States. She desires to come to the United States because 
of the present conditions in Germany, where she has lived 
since her birth 67 years ago. 

Expatriation, or the voluntary renunciation or abandon- 
ment of nationality and allegiance, is a “natural and in- 
herent right of all people.” - Perkins v. Elg, 307 U. S. 825, 
334; R. S., sec. 1999. This right may be exercised by any 
citizen. There must be, however, an intent on the part 
of the person to renounce citizenship, or the performance 
of some act which shows presumptive intent. 30 Op. A. G. 
412, 421. The statutes provide several different ways in 
which expatriation may be effected, but it does not neces- 
sarily follow that the methods thus prescribed are exclusive 
(United States v. Marshall, 34 F. (2d) 219), although the 
contrary view is expressed in Leong Kwai Yin v. United 
States, 31 F. (2d) 738. 

Mrs. A’s American citizenship was acquired by naturali- 
zation, by virtue of her marriage to an American citizen. 
A presumption of expatriation arises under section 2 of the 
act of March 2, 1907 (34 Stat. 1228; U. S. C., title 8, sec. 
17), when a naturalized citizen has resided for 2 years in 
the foreign state from which he came or for 5 years in any 
other foreign state. Different views have been expressed 
on the question whether this presumption relates to the loss 
of right of diplomatic protection as a citizen or to the loss 
of citizenship itself. Meller v. Sinjen, 289 Fed. 388; Camardo 
v. Tillinghast, 29 F. (2d) 527; 28 Op. A. G. 504; 35 Op. A. G. 
399. Moreover, the presumption of expatriation arising 
under the statute may be overcome upon the presentation to 
State Department officials of satisfactory evidence showing 
that the naturalized citizen has made definite arrangements 
to return immediately to the United States to reside perma- 
nently. Thus, assuming that Mrs. A intends to come to the 
United States to reside permanently, the statute appears to 
be inapplicable. _ 
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The naturalization of Mrs. A’s husband as a German 
citizen did not necessarily deprive her of American citizen- 
ship, since section 3 of the act of September 22, 1922, 42 
Stat. 1021, 1022, as amended (U.S. C., title 8, sec. 9), pro- 
vides that “a woman citizen of the United States shall not 
cease to be a citizen of the United States by reason of her 
marriage after the passage of this act, unless she makes a 
formal renunciation of her citizenship before a court having 
jurisdiction over naturalization of aliens,” 37 Op. A. G. 206; 
and it does not appear that Mrs. A made such formal re- 
nunciation. It also does not appear whether she has taken 
an oath of allegiance to any foreign state, thus depriving 
herself of American citizenship under section 2 of the Ex- 
patriation Act of March 2, 1907, supra. 

It does appear, however, that with her knowledge Mrs. A 
was included in her husband’s certificate of naturalization 
as a German citizen, and that since that time she has vol- 
untarily accepted German citizenship, and held herself “out 
as a German citizen.” Being possessed of dual nationality, 
American and German, she seems to have elected to claim 
and exercise the privileges of German citizenship. Appar- 
ently she has never claimed or exercised the privileges of 
American citizenship. Such conduct is inconsistent with a 
claim of American citizenship. It seems not to have been 
mere acquiescence in the status conferred upon her by Ger- 
man law but rather affirmative voluntary action upon her 
part evidencing a renunciation or termination of her alle- 
giance to the United States. This view is strengthened by 
the fact that Mrs. A has never livéd in the United States, 
and prior to her recent application for a passport has never 
shown any purpose or intent to come to the United States 
or to accept American citizenship. It is not to be assumed, 
I think, that the Congress has ever intended, in circumstances 
such as these, to impose American citizenship upon a na- 
tional of another country who for many years has mani- 
fested no purpose to accept it, but on the contrary, has con- 
tinued all her life to reside in the country of her birth and 
to claim and exercise the privileges of its citizenship. 
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Accordingly, I concur in the conclusion of your Legal Ad- 
viser that Mrs. A’s application for a passport as an American 
citizen should be denied. Such action will not preclude her 
from obtaining an adjudication of the question by the courts. 

Respectfully, 
ROBERT H. JACKSON. 


TRADE WITH THE INDIANS 


An employee of the Indian Service is not authorized to accept em- 
ployment after hours as salaried manager of a community store 
financed by the incorporated Native Village of Atka. 

There appears to be no justification for a narrow construction that 
would make the statute concerning trade with the Indians _ in- 
applicable to Government employees engaging in such trade as 
salaried agents or as agents for an Indian principal. 


Frsruary 15, 1940. 
_ The SEcRETARY OF THE INTERIOR. | 

My Dear Mr. Secretary: In your letter of January 27 you 
requested my opinion whether the law will permit Mr. Wil- 
lam E. Thomas, an employee of the Indian Service at Atka, 
Alaska, to accept employment after hours as salaried man- 
ager of a community store financed by the incorporated Nati¥e 
Village of Atka. 

The statutes of possible application are included in the 
United States Code as sections 68 and 87 of title 25 and read 
in pertinent part as follows: | 

“868. E’mployees not to trade with Indians. No person 
employed in Indian affairs shall have any interest or concern 
in any trade with the Indians, except for, and on account of, 
the United States; and any person offending herein shall 
be lable to a penalty of $5,000, and shall be removed from 
his office.” 

“8 87. Interest of agents and employees in Indian contracts. — 
No agent or employee of the United States Government or 
of any of the departments thereof, while in the service of the 
Government, shall have any interest, directly or indirectly, 
contingent or absolute, near or remote, in any contract made, 
or under negotiation, with the Government or with the In- 
dians, for the purchase or transportation or delivery of goods 
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or supplies for the Indians * * *, The violation of any 
of the provisions of this section shall be a misdemeanor, and 
shall be punished by a fine of not less than $500 nor more 
than $5,000, and by removal from office; and, in addition 
thereto, the court shall, in its discretion, have the power to 
punish by imprisonment of not more than six months.” 

As manager of the store Mr. Thomas presumably would 
buy goods at wholesale and sell them to the Indians. This, 
of course, is “trade with the Indians” and the statute, broadly, 
forbids employees of the Indian Service to engage in such 
trade. There appears to be no justification for a narrow con- 
struction that would make the statute inapplicable to Govern- 
ment employees engaging in the forbidden trade as salaried 
agents or as agents for an Indian principal. As pointed out 
in the Attorney General’s opinion to you of July 12, 1937, 
citing United States v. Douglas, 190 Fed. 482, 488, and other 
cases, “these statutes have been broadly construed to prohibit | 
Government employees from in any way being connected with 
or concerned in ‘trade in articles bought for, supplied to, or 
received from the Indians’ ” (89 Op. 82). 

It is therefore my opinion that the law will not permit | 
Mr. Thomas to accept the proffered employment. 

Respectfully, 
ROBERT H. JACKSON. 





APPOINTMENT OF REFEREES TO SIT WITH THE NATIONAL 
RAILROAD ADJUSTMENT BOARD 


Every case filed with the National Railroad Adjustment Board involves 
a question of jurisdiction and the Board must decide these jurisdic- 
tional questions, subject to review by the courts. 

The first division of the Board being equally divided whcther to assuine 
jurisdiction over labor disputes involving such matters, it is the duty 
of the National Mediation Board (upon proper request and certifi- 
cation of the facts) to select and name a referee to sit with the 
first division as provided in sec. 3 of the Railway Labor Act. 


FEBRUARY 19, 1940. 
The Present. 
My Dear Mr. Presipent: I have the honor to comply with 
your request of January 26 for my opinion whether it is 
the duty of the National Mediation Board to appoint a 
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referee to sit with the first division of the National Railroad 
Adjustment Board in the circumstances hereinafter indicated. 

The National Railroad Adjustment Board was created by 
section 3 of the Railway Labor Act, as amended by the act 
of June 21, 1934, c. 691, 48 Stat. 1185, 1189 (U.S. C., title 45, 
sec. 153), which reads in part as follows: 

“(h) The said Adjustment Board shall be composed of 
four divisions, whose proceedings shall be independent of 
one another, and the said divisions as well as the number of 
their members shall be as follows: 

“First division: To have jurisdiction over disputes in- 
volving train- and yard-service employees of carriers; that 
is, engineers, firemen, hostlers, and outside hostler helpers, 
conductors, trainmen, and yard-service employees. This divi- 
sion shall consist of ten members five of whom shall he 
selected and designated by the carriers and five of whom shall 
be selected and designated by the national labor organizations 
of the employees.” 

“Fourth division: To have jurisdiction over disputes in- 
volving employees of carriers directly or indirectly engaged 
in transportation of passengers or property by water, and all 
other employees of carriers over which jurisdiction 1s not 
given to the first, second, and third divisions. This division 
shall consist of six members, three of whom shall be selected 
by the carriers and three by the national labor organizations 
of the employees.” 

“(1) Upon failure of any dries to agree upon an award 
because of a deadlock or inability to secure a majority vote 
of the division members, as provided in paragraph (n) of 
this section, then such division shall forthwith agree upon 
and select a neutral person to be known as ‘referee,’ to sit 
with the division as a member thereof and make an award. 
Should the division fail to agree upon and select a referee 
within ten days of the date of the deadlock or inability to 
secure a majority vote, then the division, or any member 
thereof, or the parties or either party to the dispute mav 
certify that fact to the Mediation Board, which Board shall, 
within ten days from the date of receiving such certificate, 
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select and name the referee to sit with the division as a 
member thereof and make anaward. * * *” 

The question of jurisdiction over labor disputes involving 
yardmasters has heretofore been raised in both the first and 
fourth divisions of the Adjustment Board. In United States 
ex rel. Railroad Yardmasters of America et al. v. National 
Railroad Adjustment Board, Fourth Division, et al. the 
United States District Court for the Northern District of 
Illinois decided “that yardmasters are not included in any of 
the classes of employees over whose disputes jurisdiction 
is * * * given to the first, second, or third divisions,” 
and by final decree entered July 11, 1988, enjoined the fourth 
division and its members, successors, agents, etc., “to take 
jurisdiction of, to docket, hear, determine, and enter awards 
on the merits” in three cases theretofore filed with the fourth 
division by the petitioner, Railroad Yardmasters of America. 

Notwithstanding this decision some cases involving dis- 
putes affecting yardmasters have continued to be filed with 
the first division, and the members of that division are now 
equally divided as to whether to assume jurisdiction. The 
employee members have certified the facts to the Mediation 
Board and requested “that a referee be appointed to sit 
with this division as a member thereof and make an award 
on the claim in Docket 8172.” The carrier members, on the 
other hand, have protested to the Mediation Board against 

the appointment of a referee, stating that they have not 
- participated and will not participate in any deliberation upon 
the merits of the affected cases. 

The Chairman of the Mediation Board states that “it ap- 
pears to this Board that the request on it to appoint a neu- 
tral person is tantamount to asking the National Mediation 
Board to sit in judgment of the propriety of a procedural 
practice which has grown out of the docketing of cases by the 
first division of the Adjustment Board,” and that the Medi- 
ation Board desires my opinion “whether * * * we can 
properly designate a referee to sit with the first division as a 
member thereof and make an award in Docket 8172.” 

Every case filed with the Railroad Adjustment Board in- 
volves a question of jurisdiction, although in many instances 
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the jurisdiction may be so clear that there is no room for 
difference of opinion. If the Board is to function at all it 
must decide these jurisdictional questions subject, of course, 
to review by the courts in suits to enforce awards of the 
Board or other proper proceedings. The carrier members 
of the first division apparently consider it to be clear that 
the division has no jurisdiction in yardmasters’ cases, and 
this is a valid ground for disposition without going into the 
merits of the controversies but requires a majority vote and 
the selection of a referee if the members are equally divided. 

It is therefore my opinion that it 1s the duty of the Na- 
tional Mediation Board to select and name a referee as pro- 
vided in the statute and that this will not constitute approval 
or disapproval of the views of either group upon the question 
of jurisdiction, for that is a question to be decided by the 
first division of the Railroad Adjustment Board itself with 
the referee sitting as a member thereof. 

Respectfully, 
ROBERT H. JACKSON. 





IMPOSITION OF PENALTIES UNDER 8-HOUR LAW 


The penalty prescribed in the act of June 19, 1912, for violation of 
the 8-hour provision in contracts is a civil or remedial sanction 
designed to insure faithful performance of that provision. 

It may be exacted without regard to the institution or outcome of 
criminal proceedings under the act of Aug. 1, 1892, since both 
criminal and civil sanctions may be imposed for the same act or 
omission. The doctrines of double jeopardy and res judicata are 
inapplicable. 

Feresruary 24, 1940. 

The SecreTary oF AGRICULTURE. 

My Dear Mr. Secretary: Reference is made to your re- 
quest of January 25, 1940, for my opinion on the question 
whether the institution of criminal proceedings against a 
contractor under the act of August 1, 1892 (27 Stat. 340), as 
amended, bars the imposition of the cash penalty provided 
for in the act of June 19, 1912 (37 Stat. 187). 

The act of August 1, 1892, as amended, with an exception 
not pertinent to your question, limits the service and employ- 
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ment of all laborers and mechanics employed by the United 
States or by any contractor or subcontractor upon any of 
the public works of the United States to 8 hours in any 
1 calendar day, and makes it unlawful to require or permit 
any such laborer or mechanic to work more than 8 hours 
in any calendar day except in case of extraordinary emer- 
gency. <Any officer or agent of the United States or any 
contractor or subcontractor who “intentionally” violates any 
provision of the act is deemed guilty of a misdemeanor, 
which is punishable by fine or imprisonment, or both. 

The act of June 19, 1912, provides that all Government 
contracts (with certain exceptions) requiring or involving 
the employment of laborers or mechanics shall provide for 
an 8-hour workday and shall stipulate for each violation a 
penalty of $5 for each laborer or mechanic for every calendar 
day in which he is required or permitted to work more 
than 8 hours. Inspectors of the contract work are required 
to report all violations, and the amount of the stipulated 
contract penalties is directed to be withheld for the use and 
benefit of the United States by the officer empowered to 
approve payments under the contract. Any contractor or 
subcontractor aggrieved by the withholding of any penalty 
has the right, within 6 months thereafter, to appeal to the 
head of the department making the contract, who is em- 
powered to review the action imposing the penalty, and in 
all such appeals from a final order the contractor or sub- 
contractor may within 6 months after decision by the head 
of the department file a claim in the Court of Claims, which 
is given jurisdiction “to hear and decide the matter in like 
manner as in other cases before said court.” 

The fifth amendment to the Constitution protects a per- 
son from being twice put in jeopardy for the same violation, 
or alleged violation, of a criminal law. This provision pro- 
hibits a second attempt to punish even though the first fail. 
Murphy v. United States, 272 U. S. 630, 632. The Congress, 
however, may impose both a criminal and a civil sanction 
for the same act or omission; and exaction of the one, or 
the attempt to exact it, does not bar the other. Helvering v. 
Mitchell, 303 U. S. 391, 399. 
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The test of a criminal sanction is whether its objective is 
punishment for an infraction of the law. Lipke v. Lederer, 
259 U. S. 557, 562. Judged by this test, the act of 1892 
and the sanctions imposed by it are essentially punitive. It 
follows that if the penalty provided for in the 1912 act is 
intended as punishment, it is also essentially criminal, and 
both statutes may not be invoked against a contractor for 
the same offense. If, on the other hand, the penalty in the 
1912 act is a civil and not a criminal sanction its exaction 
would not be barred by proceedings under the 1892 act. 

The Congress has wide discretion in the imposition of 
penalties for the violation of its rules; Electric Bond Co. v. 
Comm'n, 303 U. S. 419, 442; Helvering v. Mitchell, supra. 
It may choose the administrative rather than the judicial 
method of imposing them, although in such cases the ad- 
ministrative action is subject to judicial review. Oceanic 
Navigation Co. v. Stranahan, 214 U.S. 320; Lloyd Sabaudo 
Societa v. Elting, 287 U. S. 329, 335. It may not, however, 
provide for the enforcement of a criminal statute by admin- 
istrative procedure. Helvering v. Mitchell, supra, 402. 

Various types of sanctions, both civil and punitive, are 
referred to in the Afitchell case. Among the civil sanctions 
thus noticed were those involving the revocation of a privi- 
lege voluntarily granted, forfeiture of goods or their value, 
the payment of fixed or variable sums of money, and sanc- 
tions imposing additions to a tax. The court quoted the 
following statement from Oceanic Steamship Navigation Co. 
v. Stranahan: 

“In accord with this settled judicial construction the legis- 
lation of Congress from the beginning, not only as to tariff 
but as to internal revenue, taxation and other subjects, has 
proceeded on the conception that it was within the compe- 
tency of Congress, when legislating as to matters exclusively 
within its control, to impose appropriate obligations and 
sanction their enforcement by reasonable money penalties, 
giving to executive officers the power to enforce such pen- 
alties without the necessity of invoking the judicial power.” 

In the Afitchell case it was held that an acquittal upon an 
indictment, under section 146 (b) of the Revenue Act of 
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1928, for a willful attempt to evade or defeat an income tax 
did not bar the assessment and collection of an additional 
50 percent deficiency under section 293 (b) of the statute 
if any part of the deficiency was due to fraud with intent to 
evade the tax. This additional tax was held to be a civil 
administrative sanction and not a punitive one, the court 
pointing out that it is intended primarily as a safeguard 
for the protection of the revenue and to reimburse the Gov- 
ernment for the heavy expense of investigation and the loss 
resulting from the taxpayer’s fraud. 

It seems obvious that the penalty provided for in the 1912 
act is designed to insure the faithful execution of the 8-hour 
provision in Government contracts and to compensate or 
reimburse the Government for the cost of discovering and 
reporting violations. It is not imposed by statute irrespec- 
tive of contract, but only where a contract voluntarily en- 
tered into has been breached. It facilitates the collection of 
damages in case of breach and is in the nature of liquidated 
damages. As the damages would be difficult to estimate, 
such a provision is an appropriate means of inducing per- 
formance and of providing in advance a measure of com- 
pensation in case of failure to perform. Contracts for liqui- 
dated damages reasonable in their character may be en- 
forced between the parties. United States v. United Engi- 
neering Co., 2384 U.S. 236, 241. 

The procedure prescribed for the collection of the penalty 
imposed by the 1912 act is distinctly civil—administrative, 
with a right of hearing in the Court of Claims. Civil pro- 
cedure is not permissible for the enforcement of a criminal 
statute and, therefore, a holding that the penalty provision 
is essentially punitive would necessitate the further holding 
that the statute is unconstitutional. The applicable rule in 
such cases, however, is that “a statute must be construed, if 
fairly possible, so as to avoid not only the conclusion that 
it is unconstitutional but also grave doubts upon that score.” 
United States v. Jin Fuey Moy, 241 U.S. 394, 401. 

It is also to be noted that the act of June 19, 1912, does 
not amend the criminal statute of August 1, 1892, as 
amended. The 1912 act provides that nothing therein is to 
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be construed to repeal or modify the 1892 statute. That 
the Congress did not intend by the contract provision to 
impose a punitive sanction seems clear from the legislative 
history. The bill as reported to the House provided for re- 
ports of violations of the contract stipulation to be made to 
“the proper officer of the United States, or of any Territory, 
or of the District of Columbia” and directed the stipulated 
contract penalties “to be withheld by the officer or person 
whose duty it shall be to approve the payment of the moneys 
due under such contract.” During the debate on the bill 
in the House Mr. Bathrick proposed an amendment to strike 
out the words “proper officer of the United States or any. 
Territory or of the District of Columbia,” and insert the 
words “district attorney having jurisdiction where the work 
is performed, or the official who made the contract for and 
on behalf of the United States or any Territory or the 
District of Columbia.” In regard to this amendment Mr. 
Fowler stated: 

“The proposed amendment names the district attorney 
having jurisdiction in the district where the work is per- 
formed as the person who shall make this report. I am 
inclined to believe that the gentleman from Ohio [Mr. Bath- 
rick], who offered this amendment, did so on the assumption 
that the bill, if enacted into law, will be a criminal statute. 
If so, he is in error, for there is no provision in it which 
makes 1t a crime to violate the 8-hour law, but, on the other 
hand, it only gives the person acting for the Government the 
right to withhold the $5 per day as a protection to those 
who may become laborers on such public works, and to show 
the good faith on the part of the Government in carrying 
out the spirit of the law. The district attorney would not 
be interested in the violation of a civil law, and it would 
not be right to burden him with this duty which is only 
ministerial] in its nature.” 

The amendment was rejected (Cong. Rec., vol. 48, 393-396). 

It is my opinion, therefore, that the sanction provided 
for in the 1912 act is civil or remedial and not criminal. 

The doctrine of res judicata can have no application since 
both the issues and the burden of proof under the two stat- 
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utes are different. Helvering v. Mitchell, supra. In a pro- 
ceeding under the 1912 act the question would be whether 
the contractor breached his contract and such breach could 
be shown by a fair preponderance of the evidence. In a 
prosecution under the 1892 act the question would be 
whether the contractor intentionally violated the statute and 
such a violation would have to be established beyond a rea- 
sonable doubt. An acquittal in the latter case would not be 
a finding that the contractor did not breach his contract, 
but “merely * * * an adjudication that the proof was 
not sufficient to overcome all reasonable doubt of the guilt 
of the accused.” Lewis v. Frick, 233 U. S. 291, 302. 

Your Solicitor has concluded that the penalty provided 
for by the act of June 19, 1912, may be exacted, where 
otherwise proper, without regard to the institution or out- 
come of criminal proceedings under the act of August 1, 
1892, as amended. For the reasons above given I agree with 
that conclusion. 

Respectfully, 
ROBERT H. JACKSON. 





FEDERAL EMPLOYEE ELECTED TO LOCAL OFFICE 


The Hatch Act, forbidding political activity by Federal employees, 
does not apply to the acceptance and holding of a local office to 
which an employee was elected without being a candidate, his name 
not appearing on the ballot but being written in by the voters. 

Persons in the executive branch of the Government are forbidden by 
Executive order to hold State or local office or employment, with 
specified exceptions. 

Aprit 17, 1940. 

The Secretary or THE INTERIOR. 
My Dear Mr. Secrerary: Further reference is made to 

your letter of February 21 in which you stated that Mr. 

Daniel A. Brady, employed by your Department under the 

Emergency Relief Appropriation Act at the Hickory Run 

Land Development Project, White Haven, Pa., has been 

elected to the office of school director in Kidder Township, 

Pa., for a term of 6 years without pay and that the Board of 

Directors “desire to appoint him as Secretary to the Board 
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at $70 per annum.” You asked whether the Hatch Act, 
53 Stat. 1147, approved August 2, 19389, precludes him from 
occupying the positions mentioned. 

In response to a request for further information I am now 
informed by your Department that Mr. Brady was elected 
to the office of school director at a general election on 
November 7, 1939, but “that he had not filed papers as a 
candidate and his name did not appear on the printed ballot 
but was written in by voters of Kidder Township without 
any campaigning by Mr. Brady.” 

The Hatch Act provides in pertinent part as follows: 

“Sec. 9. (a) * * * No cfiicer or employee in the exec- 
utive branch of the Federal Government, or any agency or 
department thereof, shall take any active part in political 
management or in political campaigns. * * * 

“(b) Any person violating the provisions of this section 
shall be immediately removed from the position or office 
held by him, and thereafter no part of the funds appro- 
priated by any Act of Congress for such position or office 
shall be used to pay the compensation of. such person.” 

My predecessor has ruled (Circular No. 3301, October 26, 
1939) that “being a candidate for elective office—Federal, 
State, or local,” constitutes taking an active part in political 
management or in political campaigns within the meaning 
of section 9 of the Hatch Act, but that the statute does 
not apply to “holding a State or local office.” If one acquires 
an elective cffice without being a candidate therefor and 
without actually taking any part in any political campaign 
cr political management I must conclude that his acceptance 
and holding of the office is not to be viewed differently than 
if it were an appointive office—the statute being directed at 
political activity rather than the holding of public office. 

It is therefore my opinion upon the facts as stated that 
section 9 of the Hatch Act is inapplicable. 

In this connection I deem it proper to mention, as does 
your Solicitor, that the holding of State or local office 
cr employment by persons in the executive branch of the 
Government has been generally forbidden since January 17, 
1873 (Executive Order No. 9 of that date), under penalty 
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of removal—the employee’s voluntary act being treated as 
a resignation of his Federal office. By special exceptions 
contained in the 1873 order and subsequent amendatory 
orders, however; some State or local positions, as, for exam- 
ple, positions on boards of education and school committees, 
may be filled by Federal employees provided there is no 
interference with regular official duties, as determined by the 
head of the affected department. 
Respectfully, 
ROBERT H. JACKSON. 





CLAIM FOR DAMAGE RESULTING FROM OPERATION OF 
IRRIGATION WORKS 


The Attorney General cannot undertake to settle facts er parte from 
papers submitted and then proceed to give an opinion thereon. 

The question of law upon which an opinion is desired must be spe- 
cifically formulated and accompanied by a statement of the facts 
involved. 

No reason. appears for disturbing uniform rulings of the Comptroller 
General that the appropriation acts of the Reclamation Service and 
the act of Feb. 20, 1929, authorizing payments for damage to private 
property by reason of operation of irrigation works by the United 
States, do not impose liability upon the United States for remote 
causes such as acts of ferae naturae over which the United States 
has no direct control. 

April 18, 1940. 

The SrecrETaRY OF THE INTERIOR. 

My Dear Mr. Secretary: Reference is made to the letter 
of the Acting Secretary of the Interior, dated April 6, 1940, 
which reads: 

“Enclosed herewith is an opinion of the Solicitor regard- 
ing the liability of the Government under the act of May 
10, 1989 (Public, No. 68, 76th Cong.), for damage caused to 
private property by the operation of the Department’s irri- 
gation works. The conclusion that the claim should be 
paid may be inconsistent with an opinion rendered by the 
Comptroller General on somewhat similar facts in the case 
of C. J. Mast (A. 45268, June 30, 1933). 

“Accordingly, your opinion is respectfully requested. ‘i 

58039™—42— vol. 39 -—29 
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The opinion of your Solicitor deals with the claim of 
Joseph Micka, Jr., for damage to his potato crop as.a result 
of a flood caused by a break in the canal of the Klamath 
project of the Bureau of Reclamation. The claimant 
contends: 

“The reason the water broke through was that a large 
head of water, and too much to be turned down in the ditch, 
was permitted to run down the J—11 Lateral from the J 
Canal * * *, The Government owns and operates both 
the J Canal and the J—11 Lateral and they and their agents, 
servants and employees permitted the gate leading from the 
J Canal to the J-11 Lateral to remain open so that the J-11 
Lateral overflowed and washed out its banks on the east side 
of the Emma Mae Scott homestead which I was farming, 
and destroyed 17 acres of my potatoes in the amount as 
stated in my original affidavit, $1,443.75. In other words, 
the Government turned down out of the J Canal into the 
J—-11 Lateral an excessive quantity and volume of water 
which the banks of the said lateral would not hold. The 
Government knew of the condition of the said J—11 Lateral 
on the east line of the Scott place, because it had broken 
there at least three times before, and it broke its banks on 
the dates mentioned in my original affidavit, June 18th and 
19th, 1938, due to its weakened condition from the former 
breaks and improper repair.” 

On the other hand, the Government officers and employees 
in charge of the project say: | 

“The section of the J-11 Lateral where the break 
occurred is built of light soft soil, which is attractive to 
gophers and ground squirrels for winter quarters. Every 
spring the canal banks are spread with poison grain and 
many rodents are killed, but not all. ‘The ditchrider patrols 
the canal every day and puddles in or reports any holes that 
are running water; nevertheless, 1t happens occasionally 
that-a hole opens up and causes a break before it is observed. 
That is what happened in this case. My inspection of the 
canal and adjoining lands a day or two after the break did 
not reveal any indication of high water in the canal. 
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“# # * T will say that the lateral was not carried too 
high, as stated by Mr. Micka, as a check of Asst. Water- 
master Roscoe Barkhurst’s records show that on that date 
’ there were but 19 cubic feet per second in the J—11 Lateral, 
while the normal capacity of the lateral is 50 cubic feet a 
second. 

“The statement that this break occurred at the same place 
a previous break occurred a year ago, is in error as the two 
breaks were about 100 feet apart. The lateral is infested 
with squirrels but every effort is made to control them, in 
fact both banks of the lateral were torn up and rebuilt by a 
dragline in 1937 to destroy all possible squirrel holes, 

“It 1s unfortunate this break occurred but I do not feel it 
was caused by any negligence of the Service. 

ae a He * 5 


“This lateral is infested with squirrels and on account of 
them is watched very carefully, and every effort 1s made to 
exterminate them. In 1937 the lateral was rebuilt to destroy 
squirrel holes, as on July 7, 1987, the lateral broke within 
100 feet of this break and flooded the field but caused no 
damage. 

“It 1s my assumption that a squirrel hole caused the break, 
which may have been aggravated by someone above not 
taking care of his irrigating water during the night.” _ 

Your Solicitor, after quoting the above contentions, 
states : 


“The facts presented in the record indicate, in my opinion, 
that the damage to the claimant’s potato crop arose in the 
course of the regular operation of the canal. There is no 
showing of negligence on the part of the Government officers 
or employees.” 


The Acting Secretary’s letter and the opinion of your 
Solicitor do not purport to give a statement of estab- 
lished facts. nor is an opinion requested upon any specific 
question, or questions, of law. It has long been held by 
my predecessors that the Attorney General cannot under- 


428 Damage Claim 


take to settle facts ex parte from papers submitted and then 
proceed to give an opinion thereon. 18 Op. A. G. 487; 28 zd. 
218. It has been the invariable rule to decline to give an 
opinion upon any question of law unless it is specifically ~ 
formulated and accompanied by a statement of the facts 
involved. 12° Op. A.-G. 206; 14 2d. 367; 22 id. 342; 28 éd. 
92; 24 id. 102; 26 id. 378. 

Your Solicitor concludes that “the claim should be paid 
under the act of May 10, 1939 (Public, No. 68, 76th Cong.) ,” 
[53 Stat. 685, 714] and the Acting Secretary’s letter states 
that this Cooinelacien * * * may be inconsistent with an 
opinion rendered by the Comptroller General * * * in 
the case of C. J. Mast (A. 45268, June 30, 1933) .” 

In this connection it is to be noted that the act of May 
10, 1939, supra, authorizes payment out of the reclamation 
fund “of damages caused to the owners of lands or other 
private property of any kind by reason of the operations 
of the United States, its officers or employees, in the survey, 
construction, operation, or maintenance of irrigation works.” 
Similar provisions are to be found in annual appropriation 
acts of the Reclamation Service since 1915 (the first being 
in the act of March 3, 1915, c. 75, 88 Stat. 822, 859), and 
also in the act of February 20, 1929, c. 279, 45 Stat. 1252, 
relating to Indian irrigation projects. In settling and ad- 
justing claims arising under the latter statutes, the Comp- 
troller General has held that they do not impose liability 
upon the United States for remote causes, such as the acts 
of ferae naturae, over which the United States has no direct 
control; and that to create liability the damage must arise 
from direct action on the part of an officer or employee of 
the United States in the survey, construction, operation, or 
maintenance of irrigation works, and must be due to un- 
avoidable causes in which the element of negligence does 
not appear. Comp. Gen. Dec. A-47614, April 17 and 
August 5, 1933 (unpublished), in the Sam Wade case; 
Comp. Gen. Dec. A-45268, June 30, 1933 (unpublished), 
in the C. J. Mast case. See also 4 Comp. Gen. 718. 

The rulings of the Comptroller General in this respect 
appear to have been uniform for a number of years, and 
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under them private rights have been determined without 
any objection on the part of the Congress. Under the cir- 
cumstances, the rulings should not be disturbed unless clearly 
wrong, United States y. Philbrich, 120 U. S. 52; Swendig v. 
Washington Co., 265 U. S. 322; 39 Op. A. G. 194; and I 
find no such reason for disturbing them. 
Respectfully, 
ROBERT H. JACKSON. 





PROPOSED REORGANIZATION AFFECTING THE COPYRIGHT 
OFFICE 


“The Copyright Office, while within the Library of Congress, is a 
separate and distinct office. 

The Register of Copyrights must perform those duties charged upon 
him by law, is liable under his bond for their faithful performance, 
and cannot escape this responsibility by any delegation of authority. 
It is not intended, however, that he must perform all the details 
personally. 


Aprit 19, 1940. 
The PRESIDENT. 

My Dear Mr. Presipent: I have the honor to comply 
with your request of March 4 for my opinion concerning 
the legality of a proposed reorganization affecting the Copy- 
right Office as set forth in a letter addressed to you by the 
Librarian of Congress. 

The Librarian’s letter reads in part as follows: 

“At the suggestion of the Bureau of the Budget and on 
the recommendation of the General Accounting Office, it 1s 
planned to segregate the functions of handling the receipt 
and disbursement of moneys from those of maintaining 
accounting records. To this end it is proposed to establish 
a central accounting unit responsible for the maintenance 
of accounts covering all phases of the Library’s fiscal opera- 
tions, including budgetary control, and to expand the re- 
sponsibilities of the Disbursing Officer of the Library to 
include the handling of all receipts as well as disbursements 
of the various units of the Library.” 

The Copyright Office, while within the Library of Con- 
gress, is a separate and distinct office, supported by separate 
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appropriations. The Register of Copyrights is specifically 
charged by law with the performance of certain. duties, 
including the handling of copyright fees and the making 
of statements and reports in connection therewith, and is 
required to give a bond to the United States in the sum 
of $20,000 for the faithful discharge of his duties. (U.S. C., 
title 17, secs. 47 et seg.) The Disbursing Officer of the 
Library of Congress is provided for under another statute 
and is required to give bond to the United States in the 
sum of $30,000 for the faithful discharge of his duties. 
(U.S. C., title 2, sec. 142a.) 

The Treasury Department and the Bureau of the Budget, 
recognizing the legal impediments to attainment of a result 
apparently regarded as administratively desirable, have 
suggested that something might be accomplished through 
delegation of authority by the Register of Copyrights. 
The Comptroller General states in response to a request for 
his views “that the fiscal functions and duties of the two 
offices may ‘not be consolidated in the absence of specific 
authority of law,” but that “there appears no objection to 
the consolidation of the administrative accounting records.” 

I see no escape from the conclusion that the Register of 
Copyrights must perform those duties charged upon him by 
law, that he is liable under his bond for their faithful 
performance, and that he cannot escape this responsibility 
by any delegation of authority. Of course, it is not 
intended that he must perform all the. details personally 
and it may be therefore that some of the results contem- 
plated by the Librarian can be accomplished. So far as 
concerns the statements and reports, for example, it would 
be legally unobjectionable for the Register of Copyrights 
to adopt and approve statements and reports prepared for 
him in the proposed central accounting unit—assuming 
that the matter can be so handled by detail of employees 
or otherwise as to avoid unauthorized use of Library funds 
for Copyright Office purposes. 

Respectfully, 
ROBERT H. JACKSON. 
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APPOINTMENT OF REFEREES TO SIT WITH THD NATIONAL 
RAILROAD ADJUSTMENT BOARD 


The. National Mediation Board is authorized to appoint referees to 
sit with the National Railroad Adjustment Board in cases involving 
requests for interpretations of awards. | 

The filing of requests for interpretations of awards with dilatory 
purpose can be met by the advancement and prompt disposition of 
such requests; and it is the duty of the Railroad Adjustment Board 
to take necessary action to prevent any such abuses. 


Apri 26, 1940. 
The Presinent. 

My Dear Mr. Presipent: I have the honor to comply with 
your request of April 23 for my opinion concerning the au- 
thority of the National Mediation Board to appoint a referee 
or referees to sit with the First Division of the National 
Railroad Adjustment Board in cases involving disputes as 
to the interpretation of awards previously made by the 
First Division. 

The applicable statutory provisions are contained in the 
act of June 21, 1934, c. 691, 48 Stat. 1185, 1191 (U.S. C.,, 
title 45, sec. 153), which reads in part as follows: 

*(1) Upon failure of any division to agree upon an award 
because of a deadlock or inability to secure a majority vote 
of the division members, as provided in paragraph (n) of 
this section, then such division shall forthwith agree upon 
and select a neutral person, to be known as ‘referee,’ to sit 
with the division as.a member thereof and make an award. 
Should the division fail to agree upon and select a referee 
within ten days of the date of the deadlock or inability to 
secure a majority vote, then the division, or any member 
thereof, or tha parties or either party to the dispute may 
certify that fact to the Mediation Board, which Board shall, 
within ten days from the date of receiving such certificate, 
select and name the referee to sit with the division as a 
member thereof and make an award. * * * 

“(m) The awards of the several divisions of the Adjust- 
ment Board shall be stated in writing. A copy of the 
awards shall be furnished to the respective parties to the 
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controversy, and the awards shall be final and binding upon 
both parties to the dispute, except insofar as they shall con- 
tain a money award. In case a dispute arises involving an 
interpretation of the award the division of the Board upon 
request of either party shall interpret the award in the light 
of the dispute.” 

The First Division, sitting with a referee, in three cases 
entered awards: “Claim sustained.” Upon subsequent re- 
quests to interpret these awards the division, sitting with- 
out a referee, has divided equally—the labor members ob- 
jecting to the inclusion of the italicized words in the follow- 
ing interpretation proposed by the carrier members. 

“The term ‘time lost’ as used in the statement of claim 
made by petitioner in each of said cases is interpreted -to 
mean wages lost and Awards 8611 and 3612 will have been 
satisfied upon reinstatement in the service of the respondent 
carrier of the complainant employe and the payment to him 
of a sum of money equaling that which he would have re- 
ceived in wages in the continuing employment of the re- 
spondent carrier from the date of his dismissal from the 
service of the respondent carrier to the date of his rein- 
statement thereto less the swum of money that he shall have 
received in wages while in other employment during the 
same period of teme.” 

The carrier members have certified the facts to the Na- 
tional Mediation Board and requested the appointment of a 
referee. The labor members have notified the Board of 
their objection to any such appointment, contending that 
the statute does not authorize it and, furthermore, that the 
requests for interpretations are dilatory proceedings which, 
if countenanced, will probably be followed by many more, 
with onerous results. It appears from a recent survey made 
by this Department and also from information supplied by 
the Chairman of the National Mediation Board that here- 
tofore there have been comparatively few cases involving 
interpretations of awards and that apparently the three 
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under consideration are the first in which the question of 
the appointment of a referee has been raised. 

Reading the statute narrowly it might be possible to say 
that the provision for referees in cases of “failure * * * 
to agree upon an award” is not applicable in cases involv- 
ing “an interpretation of the award,” This, however, would 
make it impossible for a division of the Railroad Adjust- 
ment Board to function if equally divided, and I cannot 
conclude that the Congress intended any such result. 

The award is to be interpreted, when a dispute arises, by 
the division which made the award, and there is room for 
the inference that an award made by a division which in- 
cluded a referee is to be interpreted by the division consti- 
tuted as it was when it made the award. Certainly this would 
seem a desirable practice in cases such as those under con- 
sideration, and the Chairman of the Mediation Board states 
his concurrence as to this. I do not state this, however, as 
indicative of a requirement which must be followed in all 
cases, or as limiting the class of cases in which referees may 
participate in interpretations of awards, for it might be im- 
possible in some instances to obtain the services of the same 
referee and, furthermore, there may be equal divisions in 
cases of awards made by a division sitting without a referee. 

Concerning the contention of the labor members that the 
requests for interpretations have been filed, and that others 
will be filed, for purposes of delay, it appears to me—and 
I am informed it is also the view of the Chairman of the 
Mediation Board—that this can be met by the advancement 
and prompt disposition of requests for interpretations. In- 
deed, I think I may say that it would be the duty of the 
Railroad Adjustment Board to take necessary action to 
prevent any such abuses. 

In conclusion, it is my opinion that the Mediation Board 
is authorized to appoint a referee or referees in the cases 
submitted. 

Respectfully, | 
ROBERT H. JACKSON. 
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APPLICABILITY OF STATUTE FORBIDDING TRADE WITH 
THE INDIANS 


The statute forbidding trade with the Indians by persons employed 
in Indian affairs is not applicable to service by such employees .on 
the board of directors of a corporation formed to take title to 
and manage a bank building or to the holding by them in trust of 
the necessary qualifying shares of stock—a controlling interest in 
the corporation being owned by restricted Indians and the employees 
acting officially for the protection of that interest. 


May 9, 1940. 
The SECRETARY OF THE INTERIOR. | 

My Dear Mr. Secretary: In your letter of May 2 you re- 
quest my opinion “whether an Indian Office employee who is 
acting under authority and instructions issued by the Secre- 
tary of the Interior for the protection of Indian interests 
is prohibited by the provisions of section 68, title 25 of the 
United States Code, from serving as a director of a corpo- 
ration in which Indians own stock.” 

The cited statutory provision reads as follows: 

“No person employed in the Indian affairs shall have any 
interest or concern in any trade with the Indians, except for, 
and on account of, the United States; and any person offend- 
ing herein, shall be liable to a penalty of $5,000, and shall be 
removed from his office.” 

Your Solicitor states in an opinion submitted with your 
letter, that it is the desire of the Indian Office to have two 
employees of the Osage Agency serve as directors of a pro- 
posed corporation which would take title to and.-manage 
the First National Bank Building in Pawhuska, Okla.; that 
the property is now being managed by a trustee for certain 
Osage Indians and white persons who acquired title through 
a foreclosure suit by the bondholders of the First National 
Bank; and that 67 percent of the stock of the proposed cor- 
poration would be owned by Osage Indians, 59 percent re- 
stricted and 8 percent unrestricted. 

I further understand from your Solicitor’s opinion and 
from inquiries at your Department that the placing of the 
two employees upon the board of directors would be an of- 
ficial act for the protection of the Indians’ interests and 
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would be brought about through the control exercised by the 
United States over the 59 percent of the stock. referred to 
as “restricted”; also that these employees would “serve as 
directors of the corporation as part of their official duties 
and that they [would] receive no additional compensation 
from the Government and no compensation or expenses from 
the corporation.” 

In order to qualify as directors the employees “must be 
holders of stock” (Oklahoma Statutes Ann., 1937 ed., title 
18, sec, 104), and it is proposed that after formation of the 
corporation they buy one share each from some non-Indian 
stockholder, the employees using their personal funds for this 
purpose. Your Solicitor feels that this would be permissible 
under the circumstances but concludes as follows: 

“However, I see no legal objection to removing even this 
possible impediment to service of agency employees as di- 
rectors by having each of them qualify as ‘holders of stock’ 
by taking the legal title to one share of stock and holding it 
in trust for a restricted Indian. The Oklahoma courts have 
not passed on the question of whether a director must have 
the beneficial interest in the stock, but the leading cases on 
this question in other jurisdictions have interpreted statutory 
requirements similar to the Oklahoma one to allow a trustee 
to qualify as a director. People v. Lihme, 269 Ill. 351; 109 
N. E. 1051; Ann. Cases 1916 E, p. 959; Kardo Co. v. Adams, 
231 Fed. 950 (6th C. C. A., Ohio, 1916).” 

It would, of course, be objectionable for employees of the 
Indian Office to acquire stock in this corporation and partici- 
pate in its affairs for personal profit while at the same time 
exercising in behalf of the United States a measure of control 
over other stock and, aside from the question of the applica- 
tion of particular statutes, would be forbidden by regulations 
of your Department. Regarding the proposed participation 
and stockholding as official acts performed by the employees 
in the course of their employment it would appear incon- 
sistent for them to purchase the qualifying shares with their 
personal funds, involving personal gain or loss dependent 
upon the success of the undertaking. 
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I therefore approve the suggestion of your Solicitor that 
the employees serving as directors be furnished with the 
qualifying shares without cost to themselves, to be held by 
them as trustees and in their official capacities as employees 
of the Indian Service. With this modification, it is my 
opinion that the proposal involves no violation of the 
statutory provision hereinbefore set forth. 

Respectfully, 
ROBERT H. JACKSON. 





CLAIM FOR DAMAGE RESULTING FROM OPERATION OF 
IRRIGATION WORKS 


No reason appears for disturbing consistent administrative construc- 
tion of Reclamation Service appropriation acts authorizing pay- 
ments for damage to private property by reason of operation of 
irrigation works by United States, as not imposing liability 
upon the United States for acts of ferae naturae over which the 
United States has no direct control. ; : 

The claim of Joseph Micka, Jr., arising under the act of May 10, 
1939, is not distinguishable (as a matter of law) from rulings of 
the Comptroller General referred to in the opinion ‘of 
April 18, 1940. 


May 13, 1940. 
The SEcRETARY OF THE INTERIOR. 

My Dear Mr. Secretary: In a letter dated May 9, 1940, 
the Acting Secretary of the Interior refers to his letter of 
April 6 requesting my opinion regarding the claim of 
Joseph Micka, Jr., of Malin, Oreg., for property damage, 
and to my letter of April 18, 39 Op. 425, in reply thereto. 

The letter renews the request for my opinion “whether the 
damage to the claimant’s land resulted from the ‘operation’ 
of irrigation works within the meaning of the provision of 
the appropriation act [act of May 10, 1939, 53 Stat. 685, 
714].” 

The Acting Secretary’s letter of May 9 states: 

ce * * the admitted facts upon which the Micka claim 
is based are that the Government watermaster, in the course 
of the regular operation of a Bureau of Reclamation irriga- 
tion project, released water through an irrigation canal. 


39 Op. A. G. The President 437 


The water flooded the claimant’s land through a break in 
the side of the canal which had been caused by the 
burrowing of squirrels.” 

As stated in my letter of April 18, provisions similar to 
those contained in the act of May 10, 1939, are to be found 
in annual appropriation acts of the Reclamation Service 
since 1915, and consistently for a number of years these 
statutes have been administratively construed as not impos- 
ing hability upon the United States for acts of ferae naturae 
over which the United States has no direct control. This 
interpretation of the statutes is not unreasonable and should 
not now be disturbed. 

In my opinion the present case is not distinguishable as a 
matter of law from the Mast decision (A 45268, June 30, 
1933), and the other rulings of the Comptroller General 
mentioned on pages 4 and 5 of my letter of April 18, 1940. 
The question presented by you is therefore answered in the 
negative. 

Respectfully, 
ROBERT H. JACKSON. 


STATUS OF ARMY OFFICER REMOVED BECAUSE OF 
CONVICTION, SUBSEQUENTLY REVERSED 


An Army officer convicted of violating sec. 113, Criminal Code, was 
removed from office upon advice by the Attorney General that the 
statutory disqualification became effective upon entry of the judg- 
ment. Subsequently the judgment was reversed. 

Held that the removal as made was effective and that the President, 
without power to cancel the removal (from the active list), could 
not accomplish the result indirectly through an order retroactively 
transferring the officer to the retired list as of a time prior to his 
separation from the service. 


May 14, 1940. 


The PRESIDENT. 

My Dear Mr. Presiwentr: You referred to this Depart- 
ment on January 11 the request of Colonel Joseph I. 
McMullen that you direct the Secretary of War to order his 
retirement. 
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The matter has received considerable study and has been 
discussed with Colonel McMullen and his attorneys, who 
have submitted written briefs and oral arguments. It has 
also been discussed with the Judge Advocate General of the 
Army and members of his staff. 

Colonel McMullen was convicted in the District of Co- 
lumbia on April 30, 1936, for violating section 113 of the 
Criminal Code (U. S. C., title 18, sec. 203), relating to the 
acceptance of compensation for services rendered to a pri- 
vate person in relation to a matter in which the United States 
is interested, etc. Attorney General Cummings advised the 
Secretary of War in an opinion of May 21, 1936 (88 Op. 
468, 474), that “upon the date of the entry of the judgment 
of conviction and sentence of Colonel McMullen under sec- 
tion 203, supra, he became immediately incapable of holding 
any office of honor, trust, or profit under the Government 
of the United States.” The Secretary of War then an- 
nounced that Colonel McMullen had ceased to be an officer 
of the Army by operation of law, and the President nomi- 
nated a successor who was confirmed by the Senate. The 
records indicate that both the President and the Senate were 
informed of the facts. 

Thereafter the conviction was reversed by the Court of 
Appeals for the District of Columbia on March 21, 1938 
(McMullen v. United States, 96 F. (2d) 574), for reasons 
set forth in the opinion of the court. After the reversal by 
the Court of Appeals it was concluded that there could be 
no successful prosecution in the District of Columbia and 
that it was then too late to undertake a prosecution in New 
York where the check in question was alleged to have been 
paid. 

I do not consider herein the question of guilt or innocence 
of Colonel McMullen. Likewise, I have not undertaken to 
review the conclusion of Attorney General Cummings. Re- 
gardless of these considerations, if Colonel McMullen was 
effectively removed from the rolls of the Army it appears 
to me, as the Judge Advocate General has heretofore con- 
cluded, that there is no law under which he may now be 
placed upon the retired list by Executive action. 
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It is urged that there was no effective removal. The Su- 
preme Court, however, has held in Blake v. United States, 
103 U. S. 227, 287, and several other cases which have fol- 
lowed it that an Army officer is effectively removed through 
appointment of a successor by and with the advice and con- 
sent of the Senate, and I am informed by the War Depart- 
ment that these cases were relied upon as insuring the 
accomplishment of Colonel McMullen’s removal. ‘The fol- 
lowing paragraph is from the opinion of the Court in the 
case cited. 

“It results that the appointment of Gilmore, with the 
advice and consent of the Senate, to the office held by Blake, 
operated in law to supersede the latter, who thereby, in 
virtue of the new appointment,.ceased to be an officer in the 
Army from and after, at least, the date at which that ap- 
_ pointment took effect—and this, without reference to Blake’s 
mental capacity to understand what was a resignation. He 
was, consequently, not entitled to pay as post-chaplain after 
July 2, 1870, from which date his successor took rank. Hav- 
ing ceased to be an officer in the Army, he could not again 
become a post-chaplain, except upon a new appointment, by 
and with the advice and consent of the Senate.” 

Counsel have argued in their brief “that the President 
cannot at once create a vacancy by nomination of a successor 
and fill it with the single act” and that the Blake case can 
apply only when a vacancy has previously been created. 
Seemingly this amounts to a challenge of the rule stated by 
the Supreme Court because if there is a vacancy there is no 
necessity for resort to the theory that the nomination and 
confirmation effect a removal. Counsel particularly contend 
that there should be at least a colorable removal or seeming 
vacancy. If that be important, it does not follow that the 
rule mentioned is inapplicable here. Both the President and 
the Secretary of War in communications to the Senate, and 
the Secretary in his prior announcement, referred to Colonel 
McMullen as. having ceased to be an officer of the Army by 
operation of law. Regarding this, it is to be noted that 
there has been no determination that the statute-is not self- 
operating, save in the case of a United States Senator mainly 


440 Retirement of Naval Officers 


for constitutional reasons not applicable in the case of other 
officers (Burton v. United States, 202 U.S. 344, 369). 

Under the law as construed by the Attorney General it 
was contemplated that Colonel McMullen should be dis- 
placed, and the records leave no doubt of the intention of 
the President, the Secretary of War and the Senate that the 
law (as thus construed) be carried out. He was in fact dis- 
placed and a successor, nominated and confirmed in the 
manner prescribed by law, has superseded him. The casa 
appears to be a proper one for application of the principle 
applied in Blake v. United States. 

It 1s also argued that Colonel McMullen was subject to 
retirement and should have been retired before the time of 
the entry of the judgment in the trial court. It is true that 
he could have been retired, but this would not necessarily 
have benefited him since in that event he would undoubtedly 
have been removed from the retired list. I cannot concur 
in the suggestion that the President, although without power 
to cancel the removal as made (from the active list), may. 
accomplish the result indirectly through an order retroac- 
tively transferring Colonel McMullen from the active list 
to the retired list as of a time prior to his separation from 
the service. 

In conclusion, it is my opinion that there is no legal basis 
for the direction to the Secretary of War requested by Col- 
onel McMullen. I am returning herewith the documents 
submitted by you. 

Respectfully, 
ROBERT H. JACKSON. 


RETIREMENT OF NAVAL OFFICERS 


See. 7, act of Mar. 3, 1931, is not applicable in connection with the 
retirement of naval officers under sec. 12, act of June 23, 1938, 
which saved to officers then on the active list certain rights enjoyed 
under the prior law. 


| May 22, 1940. 
The SECRETARY OF THE Navy. 

My Dear Mr. Secrerary: I have your letter of May 18 re- 
questing my opinion upon a question that has arisen with 
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respect to the retirement of officers of the Navy under section 
12, subsections (b), (f), and (j), of the act of June 23, 19388, 
c, 598, 52 Stat. 944, 949. 

Subsections (b) and (f) provide for the retirement of cer- _ 
tain officers who fail to be chosen by selection boards as “best. 
fitted” for promotion in two successive years, and certain 
other officers adjudged as fitted for promotion and promoted 
but not recommended for retention on the active list. Sub- 
section (j) reads as follows: 

“No officer on the active list of the Navy on the date of ap- 
proval of this act shall be retired in his present grade by 
reason of the provisions of subsection (b) of this section or 
in the next higher grade by reason of the provisions of sub- 
section (f) of this section sooner than he would have been 
retired by reason of service ineligibility for consideration for 
selection under provisions of law in effect on the date of ap- 
proval of this act: Provided, That when any such officer shall 
have twice failed of selection as best fitted he shall become 
ineligible for consideration by subsequent selection boards.” 

Under the prior law (act of March 3, 1931, c. 397, 46 Stat. 
1482) officers were subject to retirement “by reason of service 
ineligibility for consideration for selection” on June 380 of 
the year in which they completed specified periods of service 
computed in accordance with the act; and this deferment of 
their retirement is saved to the officers affected by sub- 
section (J). 

Under section 7 of the 1931 statute it was also possible in 
particular cases for retirement to be postponed beyond the 
' specified periods of service. This section placed a limit 
upon the number of involuntary transfers to the retired 
list in any fiscal year, to be accomplished through designa- 
tions by selection boards for temporary retention (1 year) 
on. the active list. An officer so designated was subject to 
subsequent designations for further temporary retention and 
during such period or periods remained eligible for selection 
for promotion. 

There are no corresponding provisions in the present law; 
and to interpret subsection (j) as saving also this mere possi- 
bility of further retention would make the statute unwork- 
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able. Even assuming that it were possible thus to resort 
to section 7 of the old law it could be given but limited appli- 
cation without violating or unduly limiting the terms of the 
proviso in subsection (j). Only officers who have twice failed 
of selection could benefit, and the direction that such officers 
shall be ineligible for consideration by subsequent selection 
boards is broad enough to eliminate all save those whose 
second failure happens to occur in the last year of a period 
of service as specified in the 1931 statute for particular grades, 
This is true because under the 1931 statute temporary reten- 
tion was possible only through consideration and selection 
by a selection board during the year when retirement would 
take place unless deferred. 

For the foregoing reasons it is my opinion that section 7 
of the act of March 3, 1931, is not applicable in connection 
with the retirement of officers under section 12 of the act of 
June 23, 1988. 

Respectfully, 
ROBERT H. JACKSON. 





ISSUANCE OF CERTIFICATES BY CIVIL AERONAUTICS 
AUTHORITY 


Telegraphic applications for authority to engage in air transportation 
in Alaska were filed under sec. 401 (e), Civil Aeronautics Act of 
1938, and posted and set for hearing. Formal applications filed 
at the hearing included territory not covered by the original applica- 
tions. The examiner conducted hearings on all the applications 
but “subject to the possibility of a rehearing in each case.” 

Held: The Civil Aeronautics Authority may now proceed to the issuance 
of certificates only to the extent covered by the original applications. 
Beyond this certificates are issuable only on applications submitted 
to the President under sec. 801 and set for hearing after posting and 
the giving of notice as provided in sec. 401 (c). 


May 28, 1940. 
The PresipENT, 
My Dear Mr. Present: [ have the honor to respond to 
your request of May 20 for my recommendation in connection 
with a letter of May 18 from the Chairman of the Civil Aero- 
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nautics Authority submitting to you a number of applications 
for certificates authorizing the applicants to engage in air 
transportation within the Territory of Alaska. | 

The pertinent sections of the Civil Aeronautics Act of 1938 
— (ce. 601, 52 Stat. 973, 987, 1014) read as follows: 

“Src. 401. (b) Application for a certificate shall be made 
in writing to the Authority and shall be so verified, shall be 
in such form and contain such information, and shall be ac- 
companied by such proof of service upon such interested per- 
sons, as the Authority shall by regulation require. 

“(c) Upon the filing of any such application, the Author- 
ity shall give due notice thereof to the public by posting a 
notice of such application in the office of the secretary of 
the Authority and to such other persons as the Authority 
may by regulation determine. Any interested person may 
file with the Authority a protest or memorandum of opposi- 
tion to or in support of the issuance of a certificate. Such 
application shall be set for public hearing, and the Authority 
shall dispose of such application as speedily as possible.” 

“Src. 801. The issuance, denial, transfer, amendment, can- 
celation, suspension, or revocation of, and the terms, con- 
ditions, and limitations contained in, any certificate 
authorizing an air carrier to engage in overseas or foreign air 
transportation, or air transportation between places in the 
same Territory or possession, or any permit issuable to any 
foreign air carrier under section 402, shall be subject to the 
approval of the President. Copies of all applications in 
respect of such certificates and permits shall be transmitted 
to the President by the Authority before hearing thereon, 
and all decisions thereon by the Authority shall be submitted 
to the President before publication thereof. This section 
shall not apply to the issuance or denial of any certificate issu- 
able under section 401 (e) or any permit issuable under sec- 
tion 402 (c) or to the original terms, conditions, or limitations 
of any such certificate or permit.” [Italics supplied. ] 

It appears that-some of these applicants, operating as car- 
riers when the act became effective, made application by tele- 
graph within the prescribed 120 days under section 401 (e). — 
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The requirement of submission to the President before hear- 
ing is inapplicable to certificates issuable under this section 
and, therefore, these applications were posted and set for 
hearing (in Alaska) without such prior submission. 

When the examiner arrived in Alaska, after expiration of 
the 120 days, formal applications were filed with him and 
these, I am informed, in each instance included territory not 
covered by the original applications. Also five wholly new 
applications were received by him. The examiner proceeded 
to conduct hearings on all the applications but advised the 
carriers and their counsel that this was “subject to the 
possibility of a rehearing of each case.” 

To the extent that these formal applications went beyond 
the scope of those previously made by telegraph, there 
was no compliance with section 401 (c). Notices of the ap- 
plications were posted in Alaska, but this does not meet the 
requirement that such notices shall be posted in the office of 
the secretary of the Authority. 

It is my opinion that the Civil Aeronautics Authority may 
now proceed to the issuance of certificates under section 401 
(e) only to the extent covered by the original applications 
filed within 120 days after approval of the act, understanding 


that as to them there was due compliance with the statute and 
regulations. Beyond this certificates are issuable only on 


applications submitted to the President under section 801 
and set for hearing after posting and the giving of notice as 
provided for in section 401 (c). I advise that the applica- 
tions be returned to the Civil Aeronautics Authority in order 
that they may indicate in connection with each the extent to 
which it is subject to the requirement concerning submission 
to the President before hearing. 

Regarding the expressed wish of the Chairman to avoid 
duplication of expense by a rehearing, I am informed that 
the General Counsel of the Authority feels that this can be 
largely accomplished by having the rehearing in Washington 
with stipulation of facts previously developed and the taking 
of further testimony by deposition if found necessary. 

Respectfully, | 
ROBERT H. JACKSON. 
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SALE OF SURPLUS MATERIEL BY WAR DEPARTMENT 


The provision in the act of June 11, 1919, for sale of surplus supplies 
by the Secretary of War upon such terms aS may be deemed best 
authorizes him to sell without advertisement. 

The provision in the act of June 1, 1926, for exchange of deteriorated 
and unserviceable ammunition authorizes exchange without adver- 
tisement at fair value not less than the appraised value. 


JUNE 3, 1940. 
The Secretary or War. 

My Dear Mr. SECRETARY: You have requested my opinion 
whether and under what conditions the War Department may 
without advertisement sell or dispose of by exchange to 
private corporations or individuals certain surplus matériel. 

The matériel consists of supplies for the use of the War 
Department. All of such supplies which were owned by the 
Government on July 11, 1919, and which have been or may 
be declared to be surplus, may be sold by the Secretary of 
War under the provisions of the act of July 11, 1919 (41 
Stat. 104, 105), which reads in part as follows: 

“That * * * the Secretary of War be, and he is hereby, 
authorized to sell any surplus supplies including motor- 
trucks and automobiles now owned by and in the possession 
of the Government for the use of the War Department 
to * * * any corporation or individual upon such 
terms as may be deemed best.” 

The provision that such surplus supplies may be sold upon 
“such terms as may be deemed best” undoubtedly gives the 
Secretary of War power to sell without advertisement. 
American Sales Corporation v. United States, 32 F. (2d) 
141 (C. C. A. 5th, 1929) ; cert. denied 280 U. S. 574. 

The act of July 9, 1918 (40 Stat. 850), as amended by the 
act of February 25, 1919 (40 Stat. 1173), limits the sales of 
guns and ammunition to other departments of the Govern- 
ment, to certain foreign states or governments, and to certain 
specified associations; but the act of July 11, 1919, supra, 
supersedes these provisions as to supplies on hand on July 11, 
1919, including guns and ammunition, if they are at any time 
declared to be surplus. Once such supplies are determined 
to be surplus, they may be sold under the act of July 11, 
1919. Georgia Wholesale Co. v. United States, 84 Ct. Cl. 150. 
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As to exchange of ammunition, the act of June 1, 1926 (c. 
435, 44 Stat. 680), provides— 

“That the Secretary of War be, and he is hereby, authorized 
to exchange deteriorated and unserviceable ammunition and 
components thereof for ammunition or components thereof in 
condition for immediate use.” 

Under this statute the Secretary of War may exchange any 
deteriorated and unserviceable ammunition for other useful 
ammunition or components thereof without advertisement. 
All that is necessary to protect the Government’s interest is 
the ascertainment of the fair value for the exchange. This 
ascertainment of fair value may be arrived at through an 
appraisal and the obtaining of an exchange value of not less 
than the appraised value. A determination thus made 
would not be subject to review. 

Respectfully, 
FRANCIS BIDDLE, 
Acting Attorney General. 


POLITICAL ACTIVITY BY GOVERNMENT EMPLOYEES 


The practice of issuing informal interpretations of the Hatch Act 
relating to political activity by officers and employees of the execu- 
tive branch has been discontinued, but the rulings previously made 
are not revoked. 

The heads of the departments are authorized to request opinions upon 
questions arising under the Hatch Act, but it is not intended to 
countenance a continued and unlimited Submission of questions 
raised or doubts entertained merely by particular employees. 

Generally, at least, it is the duty of persons who conceivably may 
come within the terms of inhibitions in statutes such as the Hatch 
Act so to shape their conduct as to avoid raising questions of the 
applicability to them of the statutory penalties. 


JUNE 6, 1940. 
The SECRETARY OF War. 

My Dear Mr. Secretary: In your letter of May 2 you 
request my opinion whether certain officers and employees 
connected with the National Guard come within the pro- 
visions of section 9 of the Hatch Act (c. 410, 53 Stat. 1147, 
1148, approved August 2, 1939), relating to political 
activity by officers and employees in the executive branch 


89 Op, A. G. The Secretary of War 447 


of the Federal Government. You state that the questions 
have been presented to the War Department by the Adjutant 
General, State of Virginia, and by the United States Prop- 
erty and Disbursing Officer for Arkansas. You also indi- 
cate that other similar inquiries are expected. 

From the time of the passage of the Hatch Act until 
recently a number of rulings, not amounting to formal 
Opinions, were issued by this Department. As stated in 
"Circular No. 3354 issued by me under date of April 6, 1940— 

“Interpretations of the act which have been previously 
issued by the Department indicate in a general way the 
scope of the act. These interpretations are not revoked. 
The practice of issuing rulings under the Hatch Act at the 
request of interested parties other than heads of executive 
departments is hereby discontinued.” 

It was not intended to countenance a continued and un- 
limited submission, even by the heads of the departments, 
of questions raised or doubts entertained merely by particu- 
lar employees. A number of statutes in addition to the 
Hatch Act regulate the conduct of persons in the employ- 
ment of the Federal Government. Generally, at least, it is 
‘the duty of persons who conceivably may come within the 
terms of the inhibitions so to shape their conduct as to avoid 
raising questions of the applicability to them of the statu- 
tory penalties. That this is the safe course is illustrated by 
the result in United States v. Dietrich, 126 Fed. 671, in 
which the court held a penal statute applicable to certain 
transactions by a United States Senator who professed to 
rely upon a contrary ruling by the Attorney General. 

The penalty for violation of section 9 of the Hatch Act 
is removal from office, and whether there has been a viola- 
tion is determinable by the head of the department or inde- 
pendent establishment concerned with making the removal. 
This Department has no part in the administration of 
section 9 aside from responding to authorized requests for 
opinions which, I suppose, ordinarily would be submitted 
in connection with a contemplated removal—although I do 
not intend to suggest that this indicates the only circum- 
stance in which such a request might properly be made. 
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I feel that I must ask you to excuse me from complying 
with the request contained in your letter of May 2, particu- 
larly since it is not accompanied by an opinion of the Judge 
Advocate General as is customary in connection with re- 
quests for opinions by the Attorney General under section 
356 KR. S. (U.S. C., title 5, sec. 804). While I have not 
looked into the status of the officers and employees here 
involved, it may be that you will derive some assistance | 
from the following letter addressed to you by this Depart- 
ment under date of February 7, 1940, and which, as herein- 
before indicated, is not to be regarded as revoked: 

“Reference is made to your inquiry of January 11, 1940, 
regarding the application of the Hatch Act to Federal 
officers of the National Guard. You are hereby advised that 
the Department concurs in the opinion expressed by the 
Judge Advocate General, in that section 9 of the Hatch Act 
does not apply to officers of the National Guard of the 
United States as such except while in the services of the 
United States.” 

It appears proper to add that there is now being pre- 
pared in this Department a compilation of rulings hereto- 
fore made under the Hatch Act, which will be more com- 
prehensive than the circulars of rulings heretofore issued 
and will be available to the heads of the departments and 
independent establishments when completed. 

Respectfully, 
ROBERT H. JACKSON. 





CONTRACT FOR PLANS AND SPECIFICATIONS FOR GRAVING 
DOCK AT SAN JUAN, P. R. 


The contract of Aug. 24, 1938, between the People of Puerto Rico 
and Frederic R. Harris, Inec., for drawing plans and specifications 
for a graving dock at San Juan, P. R., is invalid because not let 
through public competition as required by provisions of the Politi- 
cal Code of Puerto Rico. 

The invalidity of the contract arises innocently and depends solely 
upon a question of statutory construction. There is no foundation 
for charges of collusion upon the part of the former Governor of 
Puerto Rico and insular government officials in the letting of the 
contract. 
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JUNE 15, 1940. 
The SECRETARY OF THE INTERIOR. 

My Dear Mr. Secrerary: In your letter of May 4, 1940, 
you request my opinion. concerning the validity of the con- 
tract of August 24, 1938, between the People of Puerto Rico 
and Frederic R. Harris, Inc., engineer, for drawing plans 
and specifications for the graving dock at San Juan, P. R. 

The pertinent facts, as they appear from documents sub- 
mitted by you, are as follows: 

Construction of the graving dock is authorized by Act 
No. 29 of the Legislature of Puerto Rico, approved April 
18, 1936. Funds for this purpose are to be obtained from 
the Federal Emergency Administration of Public Works. 
Preliminary plans for the construction of the dock were 
prepared by the insular government and submitted with its 
application to the Public Works Administration for a loan 
and grant. These plans were found to be inadequate, and 
since the dock 1s intended to serve United States Navy ships 
as well as other vessels, the Governor of Puerto Rico sought 
to obtain from the Navy Department an officer to serve as 
consultant in the preparation of final plans. The Navy 
Department was unable to assign an officer for this pur- 
pose and suggested to the Secretary of the Interior that the 
Bureau of Yards and Docks be authorized by the Govern- 
ment of Puerto Rico to negotiate a contract with outside 
consulting engineers for the preparation of plans and 
specifications. On August 8, 1938, the Governor of Puerto 
Rico authorized the Bureau of Yards and Docks to nego- 
tiate such a contract, the work to be performed under the 
direct supervision of the Bureau. Thereupon the Bureau 
considered the qualifications of three firms of consulting 
engineers and selected the firm of Frederic R. Harris, Inc., 
a New Jersey corporation, to draw the plans and specifica- 
tions. Frederic R. Harris, president of the corporation, 
went to Puerto Rico and on August 24, 1938, he and Jose 
Enrique Colom, Commissioner of Interior of Puerto Rico, 
executed the contract. By it the corporation agreed to com- 
plete preliminary plans, specifications, and estimates, to- 
gether with final working drawings and specifications, and 
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to perform the usual services of consulting engineers. The 
insular government in turn agreed to pay the corporation 
$72,000, in addition to travel: expenses and certain com- 
pensation for extra work. 

There was no attempt to advertise or otherwise ask for 
plans in public competition upon the theory, supported by 
legal advice, that the statutes of Puerto Rico do not require 
public competition for the contract. Your Solicitor has 
reached the conclusion that the applicable statutes of Puerto 
Rico required the contract in question to be let through 
public competition and that not having been so let, the 
contract is invalid. 

Act No. 29 of the-Legislature of Puerto Rico, supra, reads 
in part: 

“Src. 1. That the Commissioner of the Interior be au- 
thorized to construct a graving dock and necessary appur- 
tenances at San Juan, Puerto Rico, at such place as he 
may deem suitable for the purpose, subject to such limita- 
tions, requirements, and regulations as may be imposed by 
or under the provisions of any act of the Congress of the 
United States, and to acquire the necessary lands and rights- 
of-way in connection therewith.” 

“Src. 5. The work shall be constructed under the super- 
vision of the Commissioner of the Interior, in accordance 
with the plans and specifications approved by him: -Pro- 
vided, That, when in the opinion of said Commissioner it 1s 
to the best interests of The People of Puerto Rico, the dock 
may be constructed in whole or in part by contract after 
public advertisement for bids: Provided, further, That in 
any case such construction shall be subject to such rules and 
regulations as may be prescribed by competent authority.” 

Pertinent provisions of the Political Code of Puerto Rico, 
approved March 1, 1902, read: 

“Src. 398. Duties of the Superintendent.—That the gen- 
eral duties of the Superintendent of Public Works shall be 
as follows: 

“A. To survey, plan, direct, supervise, and inspect all new 
works and all works requiring maintenance and repair.” 
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“Sro. 407. Duties of the Commissioner of the Interior.— 
That the following shall be the duties of the Commissioner 
of the Interior: 

“1, To approve all projects for all public works, and no 
work shall be undertaken until this requirement be com- 
plied with.” 

“Src, 408. Powers of the Commissioner—That the Com- 
missioner of the Interior shall have power to do or cause 
to be done, all things, and to decide all questions concern- 
ing the insular public works, which may not be provided 
for in this title, and as may in his judgment be most advan- 
tageous to the People of Puerto Rico.” 

“Sec. 409. Projects.—That no public work shall be un- 
dertaken until the necessary project thereof has been made 
in the manner herein specified, and said project has been 
approved by the Commissioner of the Interior.” 

“Src. 410. Schedule.—That all projects for public works 
shall be made as far as practicable, in accordance with the 
following schedule: 

“1. Explanatory memorial, wherein the necessity for the 
proposed work shall be briefly explained and the method of 
carrying it on properly demonstrated. 

“2, Plans, wherein shall be shown the proposed work, 
with all necessary details to give an accurate idea of what 
is intended. 

“3. Specifications, which shall include all requirements 
of a technical nature necessary for the good execution of 
the work. 

“4, Estimate, which shall be a calculation, as approxi- 
mately correct as possible, of the probable cost of the work; 
and the prices assigned to the varrous classes of work shall 
be clearly explained therein.” 

“Sec. 411. Plans for new buildings.—That all plans for the 
construction or extension of any public building, whenever 
the estimated cost of the proposed work shall exceed one 
hundred thousand dollars, shall be obtained in public com- 
petition and for this purpose the Commissioner of the In- 
terior shall advertise it in English and Spanish in two news- 
papers of general circulation, published in different cities of 
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the island, for a period of not less than thirty days: Pro- 
vided, however, That the People of Puerto Rico shall, in 
no case, pay for the project chosen a sum of money greater 
than: five percent of the total estimated cost of the build- 
ing” (as amended by Act No. 62, 1912). 

“Src. 412. Projects for other works.—That whenever the 
Commissioner of the Interior shall deem it advisable and 
advantageous, he may ask for projects in public competi- 
tion, for the construction of roads or of any other insular 
public work; and for this purpose he shall advertise in the 
manner prescribed in the preceding section: Provided, how- 
ever, That the People of Puerto Rico shall in no case pay 
for the project chosen a sum of money greater than five 
percent: of the total estimated cost of the work.” 

“Sec. 413. Jury of award—That whenever the Commis- 
sioner of the Interior shall ask for projects in public com- 
petition in accordance with the preceding sections he shall 
appoint a jury of award before the projects are received, 
and the said jury shall pass upon the projects thus sub- 
mitted and select the one which, in their judgment, is the 
best: Provided, however, That the right to reject any and 
all projects is hereby reserved, and whenever any or all 
projects are rejected the People of Puerto Rico shall pay 
nothing for any one of the said projects thus rejected.” 

“Src. 414. Cases when there shall be no competitors.— 
That, if at the expiration of the time set for a public com- 
petition, no project has been submitted, the Commissioner 
of the Interior shall cause the project to be made by the 
personnel under his control. The same procedure shall be 
followed by the Commissioner in all cases where, the com- 
petition having taken place, all the projects submitted shall 
have been rejected by the jury of award.” 

“Sec. 417. Provisions regarding the project—That when 
proposals for doing any work are advertised for, the project 
shall be open to the inspection of the public, and the same 
shall, with the exception of the explanatory memorial, be a 
part of the contract that may be entered into for doing 
the proposed work.” 
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The graving dock falls within the term “public works” 
as defined in the statutes of Puerto Rico (Pol. Code, sec. 
396). 

Section 398-A of the Political Code requires the Super- 
intendent of Public Works to plan (proyectar) all new 
public works, and section 409 declares “that no public work 
shall be undertaken until the necessary project [proyecto] 
thereof has been made in the manner herein specified, and 
said project has been approved by the Commissioner of the 
Interior.” The Spanish version of the code generally uses 
the word “proyecto,” which means “project, scheme, plan, 
design.” 

Section 410 sets forth the essential elements of a “proj- 
ect” as (1) explanatory memorial, showing necessity for 
the work and method of carrying it on, (2) plans, (3) 
specifications, and (4) estimates of probable cost of the 
work. It is clear, therefore, that within the meaning of 
the statute “project” is a different thing from the public 
work itself and consists of the plans, specifications, esti- 
mates, and other data usually prepared by engineers, archi- 
tects, and other experts in connection with a public work. 

If the above-quoted provisions of the Political Code of 
Puerto Rico are applicable to the. contract, public com- 
petition was necessary, unless an exception is made by sec- 
tion 412 or section 408. 

It has been suggested that the language in section 412, 
providing “that whenever the Commissioner of the Interior 
shall deem it advisable and advantageous, he may ask for 
projects in public competition, for the construction of roads 
or of any other msular public work,” confers discretion 
upon the Commissioner to contract for such projects with- 
out public competition if he deems such competition not 
advisable and advantageous. I do not believe the statute 
is susceptible of this construction. It seems to me that if 
the Commissioner determines not to ask for projects in 
public competition the plans for such work are required to 
be prepared in the office of the Bureau of Public Works 
pursuant to section 398-A. This view is strengthened by 
consideration of section 414, which provides that if at the 
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expiration of the time set for public competition, no project 
has been submitted, the Commissioner of the Interior shall 
cause the project to be made by the personnel under his 
control; and the same procedure is required in all cases 
where, competition having taken place, all projects sub- 
mitted are rejected by the jury of award. 

It also has been suggested that the language of section 
408, authorizing the Commissioner of the Interior “to do 
or cause to be done, all things, and to decide all questions 
concerning the insular public works, which may not be pro- 
vided for in this title, and as may, in his judgment, be most 
advantageous to the People of Puerto Rico,” confers dis- 
cretionary authority to procure plans without public com- 
petition. In my opinion the section does not authorize such 
action. It merely gives general authority to do things not 
provided for in the code, and the code does provide for 
the preparation of plans by the Bureau of Public Works 
in those cases where the plans are not procured through 
public competition. 

A question also arises whether the provisions of the Polit- 
ical Code are applicable in view of the provisions of Act 
No. 29. It has been suggested that this act should be con- 
strued as impliedly superseding or repealing, pro tanto, the 
provisions of the Political Code with respect to the graving 
dock and contracts connected therewith, and granting au- 
thority to dispense with public competition. 

I am unable to agree with this construction. When there 
are two acts upon a subject the rule is to give effect to 
both, if possible. A later act does not repeal an earlier one 
unless the two are in irreconcilable conflict, or unless the 
later covers the whole ground and is clearly intended as a 
substitute for the earlier; and the intention of the legislature 
to repeal must be clear and manifest. As stated in United 
States v. Borden Co., 308 U.S. 188, 198: 

“* * * It is not sufficient, as was said by Mr. Justice 
Story in Wood v. United States, 16 Pet. 342, 362, 363, ‘to 
establish that subsequent laws cover some or even all of the 
cases provided for by [the prior act]; for they may be 
merely affirmative, or cumulative, or auxiliary.” There must 
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be ‘a positive repugnancy between the provisions of the new 
law and those of the old; and even then the old law is 
repealed by implication only pro tanto to the extent of the 
repugnancy.’ See, also, Posados v. National City Bank, 
296 U.S. 497, 504.” 

These rules of construction appear to be followed by the 
courts of Puerto Rico. Perez v. Succession of Collado, 19 
P. R. R. 1006; The People v. Concepcion, 21 P. R. R. 296; 
Gregory v. Treasurer, 24 P. R. R. 87. 

Section 5 of Act No. 29 requires the work to be constructed 

under the supervision of the Commissioner of the Interior 
‘In accordance with the plans and specifications approved by 
him.” There is no conflict between this provision and the 
provisions of the Political Code. It is quite possible for the 
plans and specifications to be either prepared by the Super- 
intendent of Public Works or chosen by a jury of award 
under the Political Code and also to be approved by the 
Commissioner of the Interior under Act No. 29. 
' Section 1 of Act No. 29 authorizes the Commissioner of 
the Interior to acquire the necessary lands and rights-of- 
way for the dock but it does not state how the lands or 
rights-of-way are to be acquired. Section 5 authorizes the 
Commissioner to construct the dock in whole or in part by 
contract after public advertisement for bids, but it contains 
no directions with respect to such advertising or the method 
of acceptance of bids. The statute lacks so many details 
that it cannot have been designed to cover the whole ground 
occupied by earlier statutes or to prescribe the only rules on 
the subject to which it relates. 

I find nothing in Act No. 29 showing an intention to 
supersede or repeal the provisions of the Political Code 
concerning the procurement of plans, or to authorize the 
Commissioner to negotiate the contract. 

One further question requires consideration. While there 
is a division of opinion on the subject, some courts hold that 
statutes requiring competitive bidding are not applicable to 
contracts involving professional skill or ability, such as those 
for the services of a lawyer, physician, engineer, or architect. 
Krohnberg v. Pass, 187 Minn. 73; The People v. Flagg, 17 
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N. Y. 584; People ex rel. Kiehm v. Board of Education, 198 
App. Div. (N. Y.) 476; Crty of Houston v. Glover, 40 Tex. 
Civ. App. Rep. 177; 2 Dillon Municipal Corporations, 5th 
ed. p. 12038. See cases collected in 44 A. L. R. 1151 and 92 
A. L. R. 887. 

Some of these decisions turn on the wording of particular 
statutes but the underlying principle seems to be that statutes 
requiring competitive bidding for such services are inappli- 
cable for the reason that it is difficult or impossible to obtain 
the services of skilled professional men when competition is 
based solely upon the price of the work to be performed. 
As pointed out by your Solicitor, these cases are distinguish- 
able from the situation here presented inasmuch as (a) the 
competition provided for in the Political Code is not based 
on the price of the work but on its quality; (0) the Political 
Code does not refer in general terms to work, services, labor, 
or supplies, but refers specifically to plans for public works; 
and (c) the contract in this case was not with an architect 
personally, but with a corporation, See fealty Co. v. Den- 
ver, 89 Colo. 250. : 

While the question is not free from doubt, I agree with 
the conclusion of your Solicitor. It is my opinion that the 
contract is subject to the provisions of the Political Code of 
Puerto Rico requiring public competition, and that since 
those provisions were not complied with the contract is 
invalid. Santana v. Municipality of Manati, 33 P. R. R. 41; 
Porras et al. v. Council of Adm. et al., 837 P. R. R. 689; 
Vasquez v. Municipality, 40 P. R. R. 486. 

In view of the charges made against the former Governor 
of Puerto Rico and insular government officials, implying 
collusion on their part in the letting of the contract, and the 
publicity given to the matter, I deem it proper to state, in 
justice to those officials, that the investigation report of 
July 5, 1939, made by your Department, discloses no foun- 
dation for such charges. The report shows that the Gover- 
nor of Puerto Rico requested the Navy Department to con- 
sult the counsel for Puerto Rico in regard ‘to local phases of 
the contract in view of their familiarity with local laws. In 
compliance with this request, officials of the Navy Depart- 
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ment discussed all phases of the contract with the counsel, 
who approved the final form of the contract (exhibits 11, 
18 (e)). The report further shows that the contract was 
entered. into in. good faith upon the part of the Governor 
and the Puerto Rican officials and in cooperation with offi- 
cials of the Navy Department who negotiated the contract, 
and not as a result of independent action of the officials of 
Puerto Rico. 

While I am of the opinion that the failure of the Commis- 
sioner of the Interior of Puerto Rico to obtain public com- 
petition rendered the contract invalid, the invalidity arises 
innocently and depends solely upon a difficult question of 
statutory construction. | 

Respectfully, 
ROBERT H. JACKSON. 





DETERMINATIONS OF COLLECTORS OF CUSTOMS NOT 
REVIEWABLE BY COMPTROLLER GENERAL 


The Comptroller General has no authority to review determinations 
of Collectors of Customs with respect to quantity, value, and classi- 
fication of imported merchandise, or the duties applicable thereto, 
affecting the liquidation of import or drawback entries. 


JUNE 24, 1940. 
‘The Secretary OF THE TREASURY. 

My Dear Mr. Secrerary: In your letter of May 2, 1940, 
you request my opinion concerning a question which has 
arisen in your Department in connection with the adminis- 
tration of the customs laws. 

From your letter and the opinion of your General Counsel 
submitted therewith I understand the question to be whether 
the Comptroller General has authority to review determina- 
tions of collectors of customs with respect to quantity and 
value of imported merchandise, the proper classification 
thereof, or the rate or rates of duty or tax applicable thereto, 
affecting the liquidation of import or drawback entries, and 
to make disallowances or suspensions in the accounts of 
collectors if in his judgment such determinations are not 
in accordance with law. 
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This question was passed upon by Attorney General Stone 
in an exhaustive opinion to the Secretary of the Treasury 
dated October 21, 1924 (34 Op. 311), holding that “the 
Comptroller General has no authority, express or implied, 
to review the collectors’ liquidations of entries of imported 
merchandise and drawback entries.” The opinion states 
in part: 

“Various statutes have imposed certain duties upon the 
Secretary of the Treasury and upon the collectors of cus- 
toms, which duties must be performed. It cannot be assumed 
that the powers conferred on the Comptroller General by 
the Budget and Accounting Act to settle claims by or against 
the United States; to prescribe forms, systems, and proce- 
dure of accounting; to investigate receipts and disburse- 
ments of public funds and report thereon; to require from 
the several executive departments information regarding 
the powers, duties, activities, financial transactions, and busi- 
ness methods of such departments, and the right to examine 
the books, documents, and records of such departments, for 
the purpose of securing this information, confers upon the 
Comptroller General the authority to * * * review'the 
acts and decisions of the Secretary of the Treasury and the 
Collectors of Customs in the performance of their statutory 
duties.” 

I am in accord with the conclusion reached by Attorney 
General Stone. The statutes authorize and direct the col- 
lectors of customs, under the control and supervision of 
the Secretary of the Treasury, to make the determinations 
referred to in your submission, and expressly provide that 
subject to review by the courts their “decisions” shall “be 
final and conclusive upon all persons (including the United 
States and any officer thereof).” U.S. C., title 19, secs. 
1514-1515. In my opinion, the judicial review thus provided 
for is exclusive. | 

I do not understand that the Comptroller General takes 
a contrary view. A copy of your letter was furnished him 
with a request for his views upon the question submitted; 
and in his reply dated June 11, 1940, he states in-part: 

“* ‘* * this office disclaims any purpose to make deter- 
mination of either the weights, rates, or classifications of: 
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imported commodities, on the basis of which customs reve- 
nue is assessed and collected or refunded.” 
Accordingly, your question is answered in the negative. 


Respectfully, 
ROBERT H. JACKSON. 





COPYRIGHT REGISTRATION FEES 


The Register of Copyrights should collect a renewal fee of $6.00 in 
cases involving commercial prints and labels subject to registration 
under the act of July 31, 1939. 

JULY 5, 1940. 

The PREsIDENT. 

My Dear Mr. Presivent: I hive the honor to comply with 
- your request of June 28 for my opinion concerning the 
renewal fee to be charged under the act of July 31, 1939, 
c. 396, 53 Stat. 1142, which transferred “jurisdiction over 
commercial prints and labels, for the purpose of copyright 
registration,” from the Patent Office to the Copyright Office, 
effective July 1, 1940. 

Section 3 of the act of June 18, 1874, c. 301, 18 Stat. 79 
(U.S. C., title 17, sec. 63), which is repealed and superseded 
by the act of July 31, 1939, prescribed a registration fee of 
$6.00, with no provision for a different renewal fee; and 
this is also true of the later act. The Patent Office by regu- 
lation under the prior law prescribed the same fee for a 
renewal as for an original registration. — 

Section 61 of the act of March 4, 1909, c. 320, 35 Stat. 1087, 
as amended by section 1 of the act of May 28, 1928, c. 704, 
45 Stat. 714 (U.S. C., title 17, sec. 61), prescribing original 
registration fees of $1.00 and $2.00, respectively, and a 
renewal fee of $1.00 in the classes of cases specifically cov- 
ered by the statute did not, and does not, apply to copy- 
rights of commercial prints and labels. 

It is therefore my opinion that the Register of Copyrights 
should collect a renewal fee of $6.00 in cases involving 
commercial prints and labels subject to roel under 
the act of July 31, 1939. 

Respectfully, 
ROBERT H. JACKSON. 
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TRANSFER OF JURISDICTION, SAND ISLAND MILITARY 
RESERVATION 


The President has authority without further legislation to transfer 
jurisdiction over land comprising a part of the Sand Island Military 
Reservation, Hawaii, from the War Department to the Treasury 
Department. 

Dictum to the contrary in 338 Op. 409 is not controlling. 


Juty 18, 1940. 
The Secrerary or War. 

My Dear Mr. Secretary: By letter of May 23, 1940, your 
predecessor requested my opinion whether a certain tract of 
land (4.08 acres) comprising a part of the Sand Island Mili- 
tary Reservation, Territory of Hawaii, now under the juris- 
diction of the War Department, may be transferred to the 
Treasury Department by Executive order, or whether legis- 
lation for such transfer is necessary. 

Sand Island lies in Honolulu Harbor and was created upon 
submerged lands by the deposit of spoil resulting from dredg- © 
ing operations by the United States for the improvement and 
enlargement of the harbor. 

Under the terms of the annexation of the Hawaiian Is- 
lands to the United States, as contained in the joint resolu- 
tion of the Congress approved July 7, 1898, 80 Stat. 750, 
all public lands and all other public property of the Hawaiian 
Government were ceded to the United States, and the cession 
expressly included harbors. It is understood that Honolulu 
Harbor passed to the United States by virtue of the cession 
and annexation. It appears that certain private persons 
claimed title to the submerged lands as well as lands forming 
Quarantine Island, and sought to establish their title thereto 
by an ejectment suit against the United States. This suit was 
settled by way of compromise under which the plaintiffs con- 
veyed to the United States all their right, title, and interest in 
and to the lands involved in the suit. The conveyances made 
pursuant to the compromise agreement were in the nature of 
quit-claim deeds, and do not, of course, imply that the grant- 
ors had established any title in the property adverse to the 
United States. But whatever might have been the situation 
with respect to title prior to the suit and compromise, the 
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deeds executed by the plaintiffs gave the United States per- 
fect title to the lands if it did not already have such title. 

By section 91 of the act of April 30, 1900, 31 Stat. 159, as 
amended by section 7 of the act of May 27, 1910, 36 Stat. 447, 
the Congress provided that the public property ceded and 
transferred to the United States under the joint resolution of 
annexation should remain in the possession and control of the 
Government of the Territory of Hawaii until otherwise pro- 
vided by the Congress, “or taken for the uses and purposes 
of the United States by direction of the President or of the 
Governor of Hawaii.” 

By Executive Order No. 8358 of November 24, 1920, the 
President set aside certain lands on Sand Island (including 
the parcel here in question) and on Quarantine Island for 
military purposes. This order does not cite the authority for 
its issuance. However, in view of the circumstances above 
set out, it is probable that the order was issued under the 
theory that the lands set aside by it were a part of the public 
lands which belonged to the Hawaiian Government and which 
passed to the United States under the joint resolution of 
annexation, and that the President therefore had authority 
to reserve the lands for “purposes of the United States,” 
including military purposes, under the above-quoted provi- 
sions of section 91 of the act of April 30, 1900, as amended. 
It was upon this theory, also, that the President issued Kxecu- 
tive Order No. 6584 of February 6, 1934, which, in part, 
transferred certain lands within the Sand Island Military 
Reservation from the War Department to the Treasury De- 
partment and the Department of Commerce, respectively, for 
public purposes of the United States. 

The authority of the President to set the land aside for 
military purposes by the Executive order of November 24, 
1920, was recognized by the Congress in the act of January 
31, 1922, c. 42, 42 Stat. 360. Your Judge Advocate General, 
in his opinion of May 22, 1940, states that “the purpose 
in setting aside these lands [by the Executive order of 
November 24, 1920] as a military reservation was in order that 
they would become available for exchange for other lands 
as soon as proposed enabling legislation to that end was 
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enacted,” citing the opinions of the Judge Advocate General. 
dated November 13, 1920, and September 18, 1921. This 
being true, the Congress must have had notice of the Ex- 
ecutive order at the time the statute was enacted. (See also 
opinion of Acting Attorney General Seymour of January 16, 
1998, 88 Op. 409.) | 

If the President had authority to set aside the land for 
military purposes—and that authority is not now ques- 
tioned—it would seem that he is equally authorized to trans- 
fer it to the Treasury Department for a different public 
purpose (33 Op. 436; 37 Op. 417; zd. 431). It is therefore 
my opinion that the proposed transfer may be effected by 
Executive order, and that legislation for such purpose is 
unnecessary. 

I am not unmindful of the fact that some language of the 
opinion of Acting Attorney General Seymour of January 16, 
1928, would seem to suggest that the act of January 31, 1922, 
supra, was such a ratification of the Executive order of No- 
vember 24, 1920, as to constitute a congressional dedication of 
the lands covered by it to military purposes. I am unable, 
however, to find any language in the act that supports such 
view. Furthermore, the statements made in this respect are 
mere dictum. The only question submitted for the decision 
of the Attorney General was whether the lands set aside by 
the Executive order of. November 24, 1920, were included in 
the lands transferred to the Marine Hospital Service by 
section 97 of the act of April 30, 1900, supra. Obviously, the 
determination of that question did not require a determina- 
tion of the question whether the Congress had dedicated the 
lands involved to military purposes, which latter question was 
not before the Attorney General for consideration. 

Respectfully, 
ROBERT H. JACKSON. 
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The penalty for violation of section 9 of the Hatch Act is removal 
from office. 

Whether there has been a violation is determinable by the head of the 
department or independent establishment concerned with making 
the removal. 
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The submitted cases involve disputed questions of fact determinable 
by the Secretary of the Interior and do not in their present stage 
warrant an opinion by the Attorney General whether the activities 
of the affected employees come within the inhibition of the statute. 

The Attorney General concurs in the conclusion of the Solicitor, De- 
partment of the Interior, that an employee charged with violation 
of section 9 should be given notice and an opportunity to be heard. 

The act became effective immediately upon its approval by the Presi- 
dent, and ignorance or misapprehension afford no legal justification. 
AS a practical matter, however, there was no initiation of dismissal 
proceedings against all whom its approval caught in a state of 
possible technical violation. 

* Jury 22, 1940. 
~The SEcrETARY OF THE INTERIOR. 

My pear’ Mr. Secretary: In your letter of July 8 you re- 
quest my opinion upon several questions arising in connection 
with alleged violations of section 9 of the Hatch Act (c. 410, 
53 Stat. 1147) by three employes of your Department. 

Section 9 reads in part as follows: 

“(a) It shall be unlawful for any person employed in the — 
executive branch of the Federal Government, or any agency 
or department thereof, to use his official authority or influ- 
ence for the purpose of interfering with an election or affect- 
ing the result thereof. No officer or employee in the 
executive branch of the Federal Government, or any agency 
or department thereof, shall take any active part in political 
management or in political campaigns. * * * 

“(b) Any person violating the provisions of this section 
shall be immediately removed from the position or office 
held by him, and thereafter no part of the funds appropri- 
ated by any act of Congress for such position or office shall 
be used to pay the compensation of such person.” | 

There are a number of exceptions relating to particular 
officers (such as heads and assistant heads of Departments) 
but it does not appear that any such exception is of possible 
application here. 

The questions submitted and my views thereon are set 
forth below: 

“(1) Is the power to determine whether officers or em- 
ployees of the Division have violated the Hatch Act, and to 
remove violators from office, vested in the head of the 
Department ?” 
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As stated in my opinion of June 6, 1940, to the Secretary 
of War [39 Op. 446], “the penalty for violation of section 9 
of the Hatch Act is removal from office, and whether there 
has been a violation is determinable by the head of the de- 
partment or independent establishment concerned with mak- 
ing the removal.” 

“(2) Do the activities of these employees of the Division, 
as shown by the enclosed report, fall within the scope of the 
prohibition in section 9 (a) of the Hatch Act?” | : 

It does not appear that this matter has, as yet, reached a 
stage which would warrant an opinion by me to the effect 
that the activities of these employees do or do not come 
within the inhibition of the statute. In saying this I have 
in mind particularly your questions Nos. 3 and 4. Further- 
more, there are disputed questions of fact which are 
determinable by you. | 

“(3) Does the removal of an officer or employee for viola- 
tion of section 9 (a) of the Hatch Act require notice and 
hearing ?” 

Your Solicitor has concluded that an officer or employ ee. 
charged with a violation of this section should be given 
notice and an opportunity to be heard, citing Shurtleff v. 
United States, 189 U. S. 311, 314, and Reagan v. United 
States, 182 U. S. 419, 425. I concur in this conclusion. 

Special agents of your Department have heretofore inter- 
viewed the employees and have taken their depositions. Ap- 
parently this was not intended as, and possibly did not meet 
the requirement of, notice and opportunity to be heard. <As- 
suming, however, that the requirement had already been imet 
there would be no objection to any such further notice and 
hearing as you should find proper in the interest of the 
Government or in fairness to the employees. 

“(4) May the short interval between approval of thes 
Hatch Act and the occurrence of the conduct here in ques- 
tion be taken into consideration in determining whether 
section 9 (b) of the act should here be applied ?” 

I cannot hold otherwise than that the Hatch Act became 
effective immediately upon its approval by the President and 
that ignorance or misapprehension afford no legal justifica- 
tion. Asa practical matter, however, there was no initiation 
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of dismissal proceedings against all whom its approval 
caught in a state of possible technical violation. My precde- 
cessor held it to be a violation of the statute to be a candidate 
for elective office, and admonished certain district attorneys 
and assistant district attorneys who were candidates for 
office when the act was approved that they must either 
withdraw as candidates or resign. 

It appears that the employees concerning whom you re- 
quested my opinion were enlisted in the primary campaign 
of a particular candidate when the statute was approved. 
One employee asserts that he took no part whatever after 
the act became effective. Another contends that he did not 
violate the law and that, in any event, he had no intention 
of doing so. You state: “Three employees were originally 
involved, but one has since resigned, and the evidence con- 
cerning active participation in the election by another em- 
ployee is rather tenuous. Moreover, the fact that the acts in 
question took place so shortly after the approval of the Hatch 
Act lends some credibility to the allegations by these em- 
ployees of good faith and of a desire not to violate the law.” 

Assuming that these employees had not to your knowl- 
edge wholly disassociated themselves from all connection 
with the campaign prior to the approval of the Hatch Act 
it was, and is, for administrative determination in your De- 
partment concerning the steps to be taken to insure against 
any violation or further violation of the statute and to apply 
the prescribed penalty if found warranted by the facts in 
a particular case. 

Respectfully, 
ROBERT H. JACKSON. | 





VALIDITY OF A PROPOSED BOND ISSUE OF PUERTO RICO 


Proposed bond issue of Puerto Rico (dated Jan. 1, 1940; face value 
_ $500,000) for purchasing hydroelectric plant, is authorized under 
the statutes considered and the bonds, when issued, will constitute 
valid obligations of the People of Puerto Rico. 
a | J ULY 05, 1940. 
The SECRETARY OF THE INTERIOR. 
My Dear Mr. Secretary: Reference is made to your letter 
of July 16 stating that your Department has been authorized 
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to have issued and to sell for the account of the government 
_ Of Puerto Rico bonds with a face value of $500,000,. the, pro- 
ceeds from which are to be devoted to the purchase from the 
Puerto Rico Railway, Light & Power Co., of the hydroelectric 
_ plant constructed to utilize the waters of the Rio Blanco 
River of Naguabo and its tributaries. You further state that 
the bonds are to be dated January 1, 1940, and to mature in 
series as follows: 

Series A, $100,000, July 1, 1946. 

Series B, $100,000, July 1, 1947. 

Series C, $100,000, July 1, 1948. 

Series D, $100,000, July 1, 1949. 

Series EK, $100,000, July 1, 1950. 

I have eaieined the inonoeed form of bond..and other, . 
documents submitted with your letter, including opinions in 
favor of the validity of the proposed issue by both the 
Attorney General of Puerto Rico and the Solicitor of your 
Department. The Solicitor’s opinion deals at length with the 
legal phases of the matter and there appears to be no occa- 
sion for further detailed discussion here. 

I find that all the statutory requirements regarding the 
issue and sale of the said bonds have been complied with and 
that the form of bond submitted is in compliance with the 
law and the determinations of the Treasurer, approved by the 
Governor. The form of bond properly recites that “under 
the provisions of section 3 of the act of Congress, approved 
March 2, 1917, as amended by the act of March 4, 1927, this 
bond is exempt from taxation by the Government: of the 
United States, or by the government of Puerto Rico or of any 
political or municipal subdivision thereof, or by any State, 
Territory, or possession, or by any county, municipality, or 
other municipal subdivision of any State, Territory, or posses- 
sion of the United States, or by the District of Columbia.” 

It is therefore my opinion that the bonds, when issued in 
the amount and form proposed, will constitute valid and 
binding obligations of the People of Puerto Rico. 

Respectfully, 
ROBERT H. JACKSON. 
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TAXABILITY OF LAND UNDER BANKHEAD-JONES. FARM 
TENANT ACT 


Land acquired by the Government through purchase at foreclosure 
sale or the acceptance of a deed in lieu of foreclosure under the 
Bankhead-Jones Farm Tenant Act is not subject to State and local 
taxation. 

JuLy 25, 1940. 

The SecrETARY OF AGRICULTURE. 

My Dear Mr. Secrerary: Reference is made to your letter 
of April 25 requesting my opinion concerning the appli- 
cability of section 50 of the Bankhead-Jones Farm Tenant 
Act (c. 517, 50 Stat. 522, 531, approved July 22, 1937), in 
cases where lands purchased by borrowers with the proceeds 
of loans made under title I are subsequently acquired by 
the United States through purchase at foreclosure sales or, 
in some cases, the acceptance of deeds in lieu of foreclosure: 

The section reads as follows: 

“Sec. 50. (a) All property which is being utilized to carry 
out the purposes of title I or title II of this act (other than 
property used solely for administrative purposes) shall, not- 
withstanding that legal title to such property remains in the 
Secretary or the Corporation, be subject to taxation by the 
State, Territory, District, dependency, and political subdivi- 
sion concerned, in the same manner and to the same extent 
as other similar property is taxed. 

“(b) All property to which subsection (a) of this section 
is inapplicable which is held by the Secretary or the Cor- 
poration pursuant to this act shall be exempt from all taxa- 
tion now or hereafter imposed by the United States or any 
State, Territory, District, dependency, or political subdivi- 
sion, but nothing in this subsection shall be construed as 
affecting the authority or duty of the Secretary under any 
other law to make payments 1n respect of any such property 
in lieu of taxes.” 

Title I of the act authorizes loans to farm tenants, farm 
laborers, share croppers, etc., to enable them to acquire 
farms. (Title II deals with loans for the purchase of live- 
stock, farm equipment, supplies, other farm needs, etc.) 
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Loans made under title I are required to be secured by “a 
first mortgage or deed of trust on the farm.” A mortgage 
conveys the legal title to the mortgagee. 

When a default occurs and the property is disposed of : 
a private bidder at a foreclosure sale it 1s no longer “utilized 
to carry out the purposes of title I” unless, perchance, the 
purchase is made by or in behalf of one who is entitled to 
benefit under the title and obtains a loan thereunder to 
finance the purchase. If the Government bids in the prop- 
erty or otherwise acquires it for the protection of its interests 
under the mortgage it is likewise literally true that the 
property has ceased to be “utilized to carry out the purposes 
of title I.” 

It has been suggested by your Solicitor that such an inter- 
pretation gives little, if any, effect to the provisions of sec- 
tion 50 (a) since “the fact that the United States has such 
a security interest does not, even in the absence of statute, 
result in rendering the land exempt from State taxation,” 
and that a broader interpretation would more nearly accord 
with the policy evidenced by recent enactments of the Con- | 
gress. It appears, however, from the report of the committee 
of conference which drafted the provisions of section 50 
as enacted, and from a “statement of the managers on the 
part of the House,” thereto annexed (House Rept. 1198, p. 
15, 75th Cong., ist sess.), that it was the purpose to provide 
for taxation of “real and personal property in the hands of 
beneficiaries of titles I and II.” I quote below from the 
report: 

“(4) Under the House bill, property held by the Secretary 
was tax-exempt but property which was in the hands of 
the beneficiaries of the tenant and rehabilitation provisions 
was subject to taxation. By reason of the inclusion of a 
corporation in the conference agreement, it is necessary to 
carry over some of the provisions of the Senate amendment 
relating to taxation and tax exemption of the corporate 
property. The conference agreement provides that even 
though title is in the Secretary or the Corporation, real and 
personal property in the hands of beneficiaries of titles I 
and IT is subject to taxation. Property of the Corporation 
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or the Secretary (used for administrative purposes) and 
property owned by them and not in the hands of such bene- 
ficiaries ts tax-exempt. The Corporation’s franchises, in- 
come, notes, etc., are tax-exempt. An express provision of 
the conference agreement preserves the power and duty of 
the Secretary to make such payments in lieu of taxes on 
property held by him as are now authorized by law.” 
[Italics supplied. ] 

It is my opinion that the statute is to be applied in accord- 
ance with the literal meaning of its terms, with the result 
that land acquired by the Government through purchase at 
foreclosure sale or the acceptance of a deed in lieu of fore- 
closure under section 51 is not subject to section 50 (a) but 
is subject to section 50 (b) and exempt from taxation as 
therein provided. 

Respectfully, 
ROBERT H. JACKSON. 





| ESTABLISHMENT OF BRANCHES BY NATIONAL BANKS 


Under sec. 114, Michigan Financial Institutions Act, adopted and made 
applicable by sec. 5155 R. S., as amended, a national bank doing 
business in Michigan may establish and operate as branches, any- 
where in the State, existing State or national banks legally acquired 
by purchase or consolidation, provided that statutory requirements 
of capital are met. 

36 Op. 344 distinguished. 

JULY 30, 1940. 

The SECRETARY OF THE TREASURY. 

My Dear Mr, Secretary: I have your letter of July 12 in 
which you state that “in the administration of the office of 
the Comptroller of the Currency, a question has arisen 
whether a national bank doing business in the State of Michi- 
gan may establish and operate as branches, anywhere in the 
State, existing State or national banks legally acquired by 
purchase or consolidation, provided that statutory i aii 
ments of capital are met. ” 

The pertinent Federal statute is section 5155 R. §S., as 
amended (U.S. C., title 12, sec. 36 (a), (b); U.S.C, Supp. 
V, title 12, sec. 36 (c)). I quote below, in part, the pear 
as it now appears in the Code. 
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“The conditions upon which a national banking associa- 
tion may retain or establish and operate a branch or branches 
are the following: 

“(a) A national banking association may retain and 
operate such branch or branches as it may have had in 
lawful operation on February 25, 1927, and any national 
banking association which-has continuously maintained and 
operated not more than one branch for a period of more 
than 25 years immediately preceding February 25, 1927, may 
continue to:maintain and operate such branch. 

“(b) If a State bank is after February 25, 1927, converted 
into or consolidated with a national banking association, 
or if two or more national banking associations are consoll- 
dated, such converted or consolidated association may, with 
respect to any of such banks, retain and operate any of their 
branches which may have been in lawful operation by any 
bank on February 25, 1927. 

“(c) A national banking association may, with the ap- 
proval of the Comptroller of the Currency, establish and 
operate new branches: (1) Within the limits of the city, 


_ town, or village in which said association is situated, if such 


establishment and operation are at the time expressly author- 
ized to State banks by the law of the State in question; and 
(2) at any point within the State in which said association 
is situated, if such establishment and operation are at the 
time authorized to State banks by the statute law of the State 
in question by language specifically granting such authority 
affirmatively and not merely by implication or recognition, 
and subject to the restrictions as to location imposed by the 
law of the State on State banks. * * *” [Ttalics 
supplied. | , 

The State law thus made controlling here by the Federal 
statute is found in sections 34 and 114 of the Michigan Finan- 
cial Institutions Act (Mich. Stat. Ann., 1939 Supp., secs. 
23.762 and 23.867), which read as follows: 

“Sgro. 34. Any bank having a capital of at least fifty thou- 
sand ($50,000) dollars may establish and maintain branches 
within any village or city other than that in which it was 


39 Op. A. G. The Secretary of the Treasury 471 


originally chartered upon obtaining permission in writing 
from the commission. The commission shall not grant such 
permission unless the bank has capital and surplus in an 
amount at least equal to the aggregate minimum capital and 
surplus, respectively, required for the establishment of a 
bank in each of the various places where such bank and its 
branches are to be located and unless the commission is satis- 
fied as to the sufficiency of the capital and surplus of the bank, 
the necessity for the establishment of such a branch and the 
prospects of successful operation if established: Provided, 
however, That in such cases where the parent bank has its 
principal office ini a city having a population of seventy-five 
thousand (75,000) or over according to the last Federal cen- 
sus, such permission may be granted for the establishment 
of a branch bank only if such branch is to be within the same 
county as said parent bank or within twenty-five (25) miles 
of the principal office of said parent bank: Provided further, 
That no branch bank shall be established in a city or village 
in which a bank is in operation. Such permission shall not 
be granted if the establishment of such branch would result in 
more than one (1) bank or branch bank to each three thou- 
sand (3,000) population in the city or township where such 
branch is proposed to be located. * * *” 

“Sec. 114. * * * Notwithstanding the provisions of 
any law to the contrary, any consolidated bank resulting 
from the consolidation of two (2) or more State banks or 
any one (1) or more banks or trust companies, as provided 
for in section 104 of this act, and any State bank or national © 
banking association which purchases the assets of a State 
bank, as provided for in section 112 of this act, may, with the 
written permission of the commission, establish and operate 
as a branch or branches the consolidating bank or banks 
or any bank which sells its assets to another State bank 
or national banking association, as provided in section 112 
“yf Hits act: Provided, however, That the commission shall 
not grant such permission unless the unimpaired capital of 
the consolidated or purchasing bank or association is at 
least fifty thousand ($50,000) dollars, and the capital and 
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surplus of such bank or association is in an amount at least 
equal to the aggregate minimum capital and surplus, respec- 
tively, required for the establishment of a bank in each of 
the various places where such bank or association and its 
branch or branches are to be located, and the commission 
is satisfied as to the sufficiency of the capital and surplus of 
such bank or association, and the necessity for the estab- 
lishment of such a branch or branches, and the prospects 
of successful operation if established.” 

The Attorney General of the State of Michigan and the 
General Counsel .of your Department in opinions inclosed 
with your letter have concluded that the question stated by 
you should be answered affirmatively. 

The question has been submitted to me particularly because, 
as the general counsel states, a seemingly contrary conclu- 
sion was reached by the Acting Attorney General in an 
opinion of August 18, 1930 (36 Op. 344, 349). That opinion 
dealt with a statute of the State of Pennsylvania which ex- 
pressly prohibited the establishment of branch banks, with 
exceptions not pertinent, and the Acting Attorney General 
rejected as “at best extremely doubtful” the theory advanced 
that notwithstanding the express inhibition in one statute 
the result might be accomplished under another and earlier 
statute dealing generally with consolidations of corpora- 
tions. I do not feel that the conclusion reached in the 
opinion is controlling. It is necessary, however, to notice 
the following statement therein: 

“While the premise [relating to a proposed construction 
of the Pennsylvania statute] is doubtful, the conclusion 1s 
clearly unsound because the latter section [sec. 5155 (c), 
R. S.] has reference, not to special privileges extended to 
consolidated banks but to permission to establish and oper- 
ate branches extended generally to State banks, whether con- 
solidated with other State banks or not. Furthermore, Re- 
vised Statutes 5155 (b), as amended, defines the conditions 
upon which branches may be retained and operated by 
national banking associations after their consolidations with 
State banks, and it is upon this section that the right of a 
consolidated national banking association to continue in 
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operation the offices of its constituent corporations as 
branches of its business must depend.” 

The proposition set up in the first sentence, as it 1s stated 
and as applied to a statute such as that of the State of Michi- 
gan above quoted, does not appear to be required by any 
clear provision of the Federal law and, however reasonable 
some such deduction might be found in other circumstances, 
I do not consider the statement as presenting any insur- 
mountable obstacle here. 

It appears to me that section 114 of the Michigan statute 
may reasonably be read as indicating additional places at 
which branch banks may be established and operated—that 
is, the situs of any bank which has been consolidated with 
another or whose assets have been acquired by another— 
rather than as extending special privileges. The reference 
therein to national banks evidences an intention on the part 
of the legislature to enact a statute that could be availed of 
by such banks under the Federal law for, as the Attorney 
General of Michigan recognizes and states in his opinion, 
the State statute is wholly ineffective in the matter of the 
establishment of branches by national banks save as it is 
adopted and made applicable under the Federal statute. 

Commenting upon the second sentence in the quoted excerpt 
from the opinion of August 138, 1930, your general counsel 
_ refers to an earlier opinion (36 Op. A. G. 116) and correctly 
states that under it “branches which had to be relinquished 
upon consolidation because they could not be retained under 
section 5155 (b) might immediately be reestablished under 
section 5155 (c) upon obtaining the consent and approval 
of the Comptroller of the Currency and complying with the 
requirements of the law.” It appears, however, that there 
was no occasion to mention this in connection with the 
general statement of the law in the 1930 opinion. 

Considering the foregoing, it is my opinion that the 
question submitted by you, and quoted in the first paragraph 
hereof, should be answered affirmatively. 

Respectfully, = 
. ROBERT H. JACKSON. | 
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LOSS OF CITIZENSHIP: THROUGH MARRIAGE TO ALIEN, 
FOREIGN NATURALIZATION, OR FOREIGN OATH OF 
ALLEGIANCE 


American women who married aliens, American citizens who acquired 
foreign citizenship through naturalization, and American citizens 
who took foreign oaths of allegiance while the United States was at 
war lost their citizenship upon its termination, except as indicated 
in the opinion. 

The statutory provision that no citizen shall be allowed to expatriate 
himself when this country is at war was undoubtedly intended for 
the protection of the Government and there may be occasions when 
the citizen is barred from setting up the limitation in his behalf. 


Avaustr 22, 1940. 
The SECRETARY OF STATE. 

My Dear Mr. Secretary: In your letter of July 10 you 
request my opinion ee loss of citizenship in the fol- 
lowing cases: 

“(1) The case of an American citizen who obtained 
naturalization in a foreign state, upon his own application 
or through the naturalization of a parent, while the United 
States was at war, that is, between April 6, 1917, and July 
2, 1921; 

“(2) The case of an American woman who acquired 
naturalization in a foreign state during the period men- 
tioned, through marriage to an alien or through the naturali- 
zation of her husband in a foreign state; 

(3) The case of an American citizen who took a foreign 
oath of allegiance during said period.” 

The applicable statutory provisions are contained in sec- 
tions 2 and 3 of the act of March 2, 1907, c. 2534, 34 Stat. 
1228, and are quoted below: 

“Sec. 2. That any American citizen shall be deemed to 
have expatriated himself when he has been naturalized in 
any foreign state in conformity with its laws, or when he 
has taken an oath of allegiance to any foreign state. [U.S. 
C., title 8, sec. 17. ] 

“When any naturalized citizen shall have resided for two 
years in the foreign state from which he came, or for five 
years in any other foreign state, it shall be presumed that 
he has ceased to be an American citizen, and the place of 
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his general abode shall be deemed his place of residence dur- 
ing said years: Provided, however, That such presumption 
may be overcome on the presentation of satisfactory evidence 
to a diplomatic or consular officer of the United States, un- 
der such rules and regulations as the Department of State 
may prescribe: And provided also, That no American cite- 
zen shall be allowed to ewpatriate himself when this country 
2s at war” ([U. S. C., title 8, secs. 16, 17.] - [Italics 
supphed. | 

“Sec. 3. That any American woman who marries a for- 
eigner shall take the nationality of her husband. * * *” 
[This provision was superseded September 22, 1922 (42 Stat. 
1022; U.S. C., title 8, sec. 9).] 

As these provisions have been construed by the Depart- 
ment of State, by the Immigration and Naturalization Serv- 
ice (formerly in the Department of Labor and recently trans- 
ferred to this Department), and by the courts in the cases 
hereinafter cited, it has been generally understood that the 
last-quoted proviso in section 2 prevented loss of citizen- 
ship while the United States was at war. The proviso un- 
dloubtedly was intended for the protection of the Govern- 
ment, as stated in Petition of Prack, 60 Fed. (2d) 171, infra; 
and there may be occasions when the citizen is barred from 
setting up the limitation in his own behalf with the re- 
sultant determination of his rights as though the limitation 
did not exist, but it does not appear that any case requiring 
such action has reached the courts. The theory was applied 
in Petition of Prack, but unnecessarily and without affecting 
the correctness of the conclusion, as will hereafter appear. 

Assuming that these persons did not lose their citizen- 
ship during the war, it is to be noted that the factual status 
acquired by them might, and in cases of naturalizations and 
marriages ordinarily did, continue beyond the war, even 
throughout the lifetime of the affected individual—present- 
ing the further question whether.it must be held that during 
all such.time these persons retained: their American citizen- 
ship. Some of them have in fact acquired and long exer- 
ised the privilege of foreign citizenship and have never re- 
‘turned to this country; others have returned to the United 
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States or (in the case of women marrying aliens) have never 
left it. | 

The Immigration and Naturalization Service has regarded 
the acts of these citizens, or former citizens, as amounting 
to attempted expatriation which never became effective. I 
quote from a memorandum prepared by the Solicitor of the 
Department of Labor in 1938: 

“If it is to be kept effective for all cases, it would seem 
that the statute should be held to nullify the attempted ex- 
patriation and to render impossible any benefit from war- 
time naturalization at any time. If the naturalization is 
recognized automatically upon the termination of the war, 
the citizen desiring to escape his responsibilities to this 
country will benefit from the wartime act which the statute 
refuses to recognize and seeks to prevent. On the other 
hand, if the wartime naturalization is held ineffectual at all 
times, it can never inure to the benefit of an erring citizen. 
* * * Tf that act is invalid at its inception, our law does 
not provide that it may be made valid by an implied ratifi- 
cation.” : 

Your Legal Adviser in a memorandum submitted with 
your letter holds that expatriation became effective upon 
termination of the war and indicates that this view has 
prevailed in your Department for many years. His con- 
clusions are as set forth below: 

(1) “Since naturalization gives rise to a status of a con- 
tinuing character, this Department holds that, while the 
naturalization of an American citizen in a foreign country 
when the United States was at war, that is, between April 6, 
1917, and July 2, 1921, did not result in the loss of Ameri- 
can citizenship so long as the United States continued to be 
at war, it did result in such loss when the United States 
ceased to be at war, unless the person in question had ceased 
to be a national of the foreign state, under its law or a 
treaty to which the United States was a party. * * *” 

(2) “For the reasons mentioned, and in view of the de- 
cisions cited, it seems proper to hold that an American 
woman who married an alien while the United States was 
at war and was still the wife of such alien when the United 
States ceased to be at war should be regarded as having lost 
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her citizenship of the United States at that time, under the 
provisions of section 3 of:the act of March 2, 1907, regard- 
less of the place of her residence. * * *” 

(3) “To sum up, if an oath taken by an American na- 
tional while the United States was at war was clearly an 
‘oath of allegiance,’ within the meaning of section 2 of the 
act of March 2, 1907, and if the person taking the oath in- 
ciicated by his conduct, after the termination of the war, 
continued adherence to the foreign state to which the oath 
was taken, as, for example, by protracted residence within 
its territory after the close of the war, even though the na- 
tionality of the foreign state was not acquired through the 
taking of the oath, it would seem reasonable to hold that 
such person has expatriated himself under the statutory 
provision in question. It is believed, however, that a dif- 
ferent conclusion should be reached if the person who took 
the oath refrained, after the United States had ceased to be 
at war, from doing anything which indicated continued 
allegiance to the foreign state, but on the contrary acquired 
a permanent residence in the United States before, or very 
shortly after, the United States had ceased to be at war and 
thereafter acted consistently as a citizen of the United 
States. Such action might in itself be regarded as indica- 
tive of a practical disaffirmance of the obligation to the 
foreign government involved in an oath of allegiance. Since 
the nationality of a foreign state 1s not acquired in cases of 
this kind, it does not seem reasonable to apply precisely the 
same rule which is applied in cases involving naturalization, 
as indicated above.” | 

The Legal Adviser also points out that if we refuse to 
recognize the expatriation as ever becoming effective we do, 
in effect, accord these persons, who may have acted in de- 
fiance of the statutory inhibition, special privileges denied 
to those who expatriate themselves lawfully in time of 
peace—that the latter clearly lose all rights of citizenship 
whereas the former, under the view which the Legal Adviser 
rejects, while perhaps acquiring a foreign citizenship also re- 
tain their American citizenship and may claim its privileges 
when they find it convenient to do so. 
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In 1988 the Secretary of Labor presented the matter to 
the Attorriey General. At that time it appeared’ that the 
question had been dealt with by some State, Territorial, and 
United States District Courts in a limited number of cases 
and conflicting conclusions reached. There was no decision 
by an appellate court. The Secretary was advised: “It is 
obvious that the question of the effect of the act of March 
2, 1907, upon attempted expatriations during times when this 
- country was at war can be finally determined only by the 
courts. In the meantime, however, I advise that you con- 
tinue to maintain the view heretofore adopted in your De- 
partment that attempted expatriation during wartime is in- 
effective in so far as this Government is concerned.” 

Since that time, and particularly during the présent year, 
applications for repatriation under the special naturalization 
statutes have become much more numerous. All, or prac- 
tically all, recent ones have involved women who married 
aliens during the World War. Out of approximately 60 
cases decided during a recent 4-month period, as indicated 
by reports received up to this time from field representa- 
tives of this Department, only 7 denied relief on the ground 
that there had been no loss of citizenship, although in each 
case the Immigration and Naturalization Service had en- 
tered formal objection on this ground. The decisions are 
mostly unreported and without written opinions. 

The Legal Adviser cites the following cases, in which 
opinions were written, as involving conclusions that women 
who married aliens during the war lost their citizenship 
upon its termination: Jn re Chamorra (N. D. Calif., 1924), 
298 Fed. 669; In re Varat (E. D. N. Y., 1982), 1 Fed. Supp. 
898; North German. Lloyd v. Elting (Cir. Ct. of App., 2d 
Cir., 1936), 86 Fed. (2d) 93; In the Matter of the Petition 
for Naturalization of Anna Stone (W. D. Pa., June 12, 
1940). He also cites Petition of Prack (W. D. Pa., 1932), 
60 F. (2d) 171, which held that an American who was 
‘naturalized abroad during the war lost his citizenship. 

In the Chamorra case and in North German Lloyd v. 
Elting it may perhaps be said that loss of citizenship upon 
termination of the war was assumed, but the point is not 
mentioned in the opinions. 
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In the Varat case the court at first entered an order, on 
motion of the naturalization examiner, denying the petition 
on the ground that there had been no loss of citizenship 
although indicating that there was considerable doubt as to 
the correctness of the ruling. The Department of State 
declined to recognize Mrs. Varat as a citizen and on mo- 
tion by her the prior order was set aside and the question 
reconsidered. The court held: 

“From the provisions of the aforesaid act, section 3, if was 
clearly the intention of Congress to make the marital state 
rather than the act of marriage a ground for expatriation, 
since the provisions of the act prior to the passage of the 
act of September 22, 1922, automatically restores American 
citizenship to an expatriate by marriage at the termination 
of the marital relation if she is residing in the United States. 

*“The provisions of section 2 that no American citizen shall 
be allowed to expatriate himself while this country is at 
war ceased to apply at the formal termination of the war 
in 1921, and, since the petitioner continued as the wife of an 
alien husband subsequent to this date, the only logical con- 
clusion to be drawn is that she lost her status as an Ameri- 
can citizen with the termination of the war.” 

The same conclusion has now been reached in the Stone 
case with the stated concurrence of three judges. 

In the Prack case there is a more extended discussion of 
the question and the conclusion reached is indicated by the 
following excerpt from the opinion: 

“The purpose of the act of 1907, setting a limitation on 
expatriation, was clearly to protect the United States during 
a period of war, against any citizen who might attempt to 
evade military service by acquiring the nationality of an- 
other country. Should such question be raised between our 
country and such derelict citizen, the limitation against his 
attempted self-expatriation could be unanswerably and suc- 
cessfully interposed. But the right of the government to 
set up this limitation for its own protection is one thing, and 
the right of the petitioner to assert such limitation in his own 
favor is a wholly different thing. This shall not and can- 
not be permitted. The petitioner is justly barred from 
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setting up the limitation by his own voluntary acts. He 
must stand by the record which he has made.” 

I have also noticed Jn re Grant (S. D. Calif., 1923), 289 
Fed. 814, and Jn re Bishop (W. D. Wash., 1927), 26 F. (2d) 
148, which dismissed applications for repatriation by per- 
sons who had taken a foreign oath during the World War, 
holding in each case that the applicant had not lost his 
citizenship. In one case it clearly appears that the appli- 
cant had returned to the United States before the war ended; 
in the other case the opinion states no fact concerning this; 
neither opinion dealt with the question of loss of citizenship 
upon termination of the war. 

The United States District Court for the Territory of 
Hawai, in 1931, in three separate naturalization proceed- 
ings expressly indicated its disagreement with the views of 
the Department of State and, relying partly, but not wholly, 
upon Jn re Grant and In re Bishop, concluded that women 
who married aliens during the war did not lose their citizen- 
ship when the war ended. ‘The court stated that the statute 
did not prohibit in time of war the acts which otherwise 
would effect expatriation but changed their effect. 

Aside from the possibility above mentioned that loss of 
citizenship upon termination of the war may have been 
assumed in North German Lloyd v. E'lting, it does not ap- 
pear that this question has been considered by an appellate 
court. I note, however, that in Thorsch v. Miller, 5 Fed. 
(2d) 118, 121, the Court of Appeals of the District of Co- 
lumbia approved as “manifestly correct” the position of the 
Department of State that the presumption of expatriation 
resulting from specified residence abroad by naturalized 
citizens was postponed and became effective only when the 
war had ended in cases where such residence occurred wholly ~ 
or partly during the war period. This arose under the same 
act herein considered and must be regarded as a related 
question. 

So far as our statutes are concerned it has always been 
within the power of any of these persons to remove all doubt 
about the accomplishment of his expatriation, as, for ex- 
ample, by taking an oath of allegiance to a foreign nation 
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after the war. Therefore it would appear to serve no sub- 
stantial interest of the United States to refuse to recognize 
the expatriation and, on the other hand, it would bring about 
the result, clearly contrary to the interests of the United 
States, that one who has in fact abandoned his former 
allegiance and taken upon himself the allegiance of a foreign 
power is, nevertheless, free to enter the country at will with 
all the rights of a citizen. It seems to me that such possible 
consequences should be borne in mind when construing a 
statute which, as pointed out in Petition of Prack, supra, 
was intended to protect the interests of the United States 
rather than to confer rights or privileges upon individuals. 

As stated in United States v. Manzi, 276 U. S. 468, 467, 
“citizenship is a high privilege, and when doubts exist con- 
cerning a grant of it, generally at least, they should be 
resolved in favor of the United States and against the claim- 
ant.” This, of course, referred to the granting of citizen- 
ship but I am inclined to believe that there are cases in which 
the same principle might properly be applied if necessary 
when weighing the consequences of voluntary acts by citi- 
zens affecting the retention of their citizenship. 

Both the better reasoning, as it seems to me, and the pre- 
ponderance of the judicial determinations in the several 
courts which have dealt with the question impel me to the 
conclusion that American citizens who were naturalized 
abroad after entry into the war by this country on April 
6, 1917, and prior to the congressional resolution of July 2, 
1921, declaring the war at an end, lost their citizenship as 
of the latter date, and that this is also true of American 
women who married aliens or who were naturalized abroad 
through the naturalization of their husbands during the 
same period, provided the marital status had not previously 
been terminated. 

Concerning persons who took foreign oaths of allegiance, 
the practice in the Department of State and in the Immi- 
gration and Naturalization Service has been uniform to the 
extent that if such a person prior to the time the United 
States ceased to be at war had returned to this country for 
permanent residence and thereafter did nothing that indi- 





489 Loss of Citizenship 


cated continued allegiance to the foreign state but, on the 
contrary, acted consistently as a citizen of the United States, 
he did not lose his citizenship, and this is generally in har- 
mony with the conclusions reached in the adjudicated cases. 
If the individual did not return to the United States before 
the war had ended or if any one of the other factors men- 
tioned is absent I cannot conclude otherwise than that there 
is doubt. If it be thought that in some such doubtful cases 
the claim of citizenship might be upheld I feel, neverthe- 
less, that it is hardly possible to deal with any such excep- 
tions in a general opinion or independently of the facts. 

The reason for the difference in the treatment of persons 
who took foreign oaths of allégiance arises from the fact that 
the nationality of the foreign state is not acquired through 
the mere taking of an oath of allegiance, as pointed out in 
the quoted excerpt from the Legal Adviser’s opinion. Fur- 
thermore, it appears to have been considered that the taking 
of the foreign oath must be voluntary, and that it does not 
result in loss of citizenship by insane persons and infants 
except that in the case of an infant reaching his majority 
while in the service of a foreign state it might “be assumed 
that the oath would be a continuing oath, which attached 
to him when he reached 21 years of age.” Ea parte Gilroy, 
257 Fed. 110, 121; United States ew rel. Bagtivo v. Day, 28 
Fed. (2d) 44; McCampbell v. McCampbell, et al., 13 Fed. 
Supp. 847, 849; United States ew rel. Wrona v. Karnuth, 14 
Fed. Supp. 770, 771; United States ew rel. Fracassi vy. Kar- 
nuth, 19 Fed. Supp. 581, 583. It is also to be noted that an 
infant does not necessarily lose his citizenship through the 
naturalization of his parents in a foreign country. Perkins 
v. Elg, 307 U. S. 325. 
- The conclusions stated herein are not to be understood as 
applicable to any person who went beyond the limits of the 
United States with intent to avoid military or naval service. 
Such cases are for special consideration and may involve 
forfeiture of citizenship under another statute (U.S. C., title 
8, secs. 11 and 12). 

As previously indicated, there has been some practice on 
the part of the Government to move for denial of applica- 
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tions for repatriation, in cases falling within the classes here- 
in considered, upon the ground that there had been no 
loss of citizenship. I regard this as unwise in doubtful 
cases. It does not appear to me that the repatriation statutes 
necessarily presuppose in all instances an unerring determi- 
nation that the applicant has lost his citizenship before he 
may invoke the statute and take the prescribed oath of alle- 
giance. I note, for example, the act of June 25, 1936, c. 801, 
49 Stat. 1917 (U.S. C., title 8, sec. 9a), refers to “a woman 
* ™ ™ who has or is believed to have lost her United 
States citizenship.” Assuming that she has not lost her 
citizenship (as the question might finally be viewed by the 
Supreme Court of the United States), no harm is done in 
permitting her to take the oath and thus remove.all doubt. 
On the other hand, harm may be done if she is denied the 
right upon the view (later found erroneous) that she had 
not lost her citizenship. ‘The denial of an application upon 
the ground that the applicant is already a citizen may amount 
to an adjudication of her citizenship but that this does not 
wholly and for all purposes settle the question is indicated 
by the result in Yamashita v. Hinkle, 260 U.S. 199. It is 
to be noted in this connection that the statute last mentioned, 
as extended by the amendment of July 2, 1940, c. 509, 54 Stat. 
715, is probably applicable to a very large percentage of the 
persons who are now seeking to reestablish or remove doubt 
concerning their citizenship. 

The conclusions I have reached herein will. govern in the 
administration of the laws by the executive branch and to 
this extent will bring about that uniformity which you men- 
tion in your letter as being so highly desirable. It is 
possible that some of the courts, including State courts, which 
have acted in these matters may not have been fully advised 
concerning the course of prior decisions, and that this may 
account, in part at least, for the divergent decisions and the 
denial of applications for repatriation in a small percentage 
of the cases. Also, of course, these denials have been made 
upon motions by the Government. I feel that this imposes 
upon me a duty in fairness both to the courts and to the 
individuals whose applications for repatriation have been 
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denied, as well as in the interest of achieving uniformity to 
the extent possible; and with this in view it will be my pur- 
pose to suggest to the courts, through the proper officers of 
this Department, the seeming advisability of a reconsidera- 
tion in those cases which now appear to warrant it, and to 
cause the denied applications to be again presented if de- 
sired by the individuals concerned and if permitted by the 
courts which denied them. 
Respectfully, 
ROBERT H. JACKSON. 


ACQUISITION OF NAVAL AND AIR BASES IN EXCHANGE 
FOR OVER-AGE DESTROYERS 


The President is authorized to acquire from the British Government 
rights for the establishment of naval and air bases in exchange for 
over-age destroyers and obsolescent military material. 

The transaction involves no promise on the part of the United States 
to be performed in the future and will not require ratification by 
the United States Senate. 

The Chief of Naval Operations may and should certify, under section 
14 (a), act of June 28, 1940, that the destroyers involved are not 
essential to the defense of the United States if in his judgment the 
exchange of the destroyers for the naval and air bases will 
strengthen rather than impair the total defense. 

Section 3 of title V, act of June 15, 1917, is inapplicable to the over-age 
destroyers but would apply to certain other vessels now under con- 
struction and would inhibit their removal from this country if they 
should be turned over to and completed by the British Government. 


Aveust 27, 1940. 

The Presipent. 

My Dear Mr. Presipent: In accordance with your request 
I have considered your constitutional and statutory author- 
ity to proceed by Executive agreement with the British Gov- 
ernment immediately to acquire for the United States certain 
off-shore naval and air bases in the Atlantic Ocean without 
awaiting the inevitable delays which would accompany the 
conclusion of a formal treaty. 

The essential characteristics of the proposal are: 
¢ (a) The United States to acquire rights for immediate 
establishment and use of naval and air bases in Newfound- 
land, Bermuda, the Bahamas, Jamaica, St. Lucia, Trinidad, 
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and British Guiana; such rights to endure for a period of 99 
years and to include adequate provisions for access to, and 
defense of, such bases and appropriate provisions for their 
control. 

(6) In consideration it is proposed to transfer to Great 
Britain the title and possession of certain over-age ships and 
obsolescent military materials now the property of the United 
States, and certain other small patrol boats which though 
nearly completed are already obsolescent. 

(c) Upon such transfer all obligation of the United States 
is discharged. The acquisition consists only of rights, which 
the United States may exercise or not at its option, and if 
exercised may abandon without consent. The privilege of 
maintaining such bases is subject only to limitations neces- 
sary to reconcile United States’ use with the sovereignty re- 
tained by Great Britain. Our Government assumes no re- 
sponsibility for civil administration of any territory. It 
makes no promise to erect structures, or maintain forces at 
any point. It undertakes no defense of the possessions of 
any country. In short it acquires optional bases which may 
be developed as Congress appropriates funds therefor, but 
the United States does not assume any continuing or future 
obligation, commitment, or alliance. 

The questions of constitutional and statutory authority, 
with which alone I am concerned, seem to be these: 

First. May such an acquisition be concluded by the Presi- 
dent under an Executive agreement or must it be negotiated 
as a treaty subject to ratification by the Senate? 

SECOND. Does authority exist in the President to alienate 
the title to such ships and obsolescent materials, and if so, 
on what conditions? 

TuHrp. Do the statutes of the United States limit the right 
to deliver the so-called “mosquito boats” now under con- 


struction or the over-age destroyers by reason of the 
belligerent status of Great Britain ? 


I 


There is, of course, no doubt concerning the authority of 
the President to negotiate with the British Government for 
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the proposed exchange. The only questions that might be 
raised in connection therewith are (1) whether the arrange- 
ment must be put in the form of a treaty and await ratifica- 
tion by the Senate or (2) whether there must be additional 
legislation by the Congress. Ordinarily (and assuming the 
absence of enabling legislation) the question whether such an 
agreement can be concluded under Presidential authority or 
whether it must await ratification by a two-thirds vote of 
the United States Senate involves consideration of two pow- 
ers which the Constitution vests in the President. _ 

One of these is the power of the Commander in Chief of 
the Army and Navy of the United States, which is conferred 
upon the President by the Constitution but is not defined 
or limited. Happily, there has been little occasion in our 
history for the interpretation of the powers of the President 
as Commander in Chief of the Army and Navy. I do not 
find it necessary to rest upon that power alone to sustain the 
present proposal. But it will hardly be open to controversy 
that the vesting of such a function in the President also 
places upon him a responsibility to use all constitutional au- 
thority which he may possess to provide adequate bases and 
stations for the utilization of the naval and air weapons of 
the United States at their highest efficiency in our defense. 
It seems equally beyond doubt that present world conditions 
forbid him to risk any delay that is constitutionally 
avoidable. | 

The second power to be considered is that control of for- 
eign relations which the Constitution vests in the President 
as a part of the Executive function. The nature and extent 
of this power has recently been explicitly and authorita- 
tively defined by Mr. Justice Sutherland, writing for the 
Supreme Court. In 1936, in United States v. Curtiss-Wright 
Export Corp., 299 U.S. 304, 319, he said: 

“It is important to bear in mind that we are here dealing 
not alone with an authority vested in the President by an 
exertion of legislative power, but with such an authority 
plus the very delicate, plenary, and exclusive power of the 
President as the sole organ of the Federal Government in the 
field of internationa] relations—a power which does not re- 
quire as a basis for its exercise an act of Congress, but which, 
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of course, like every other governmental power, must be 
exercised in subordination to the applicable provisions of the 
Constitution. It is quite apparent that if, in the mainte- 
‘nance of our international relations, embarrassment—per- 
haps serious embarrassment—is to be avoided and success 
for our aims achieved, congressional legislation which is to 
be made effective through negotiation and inquiry within 
the international field must often accord to the President a 
degree of discretion and freedom from statutory restriction 
which would not be admissible were domestic affairs alone 
involved. Moreover, he, not Congress, has the better oppor- 
tunity of knowing the conditions which prevail in foreign 
countries, and especially is this true in time of war. He has 
his confidential sources of information. He has his agents 
in the form of diplomatic, consular, and other officials. Se- 
crecy in respect of information gathered by them may be 
highly necessary, and the premature disclosure of it produc- 
tive of harmful results. * * *” 

The President’s power over foreign relations while “deli- 
cate, plenary, and exclusive” is not unlimited. Some nego- 
tiations involve commitments as to the future which would 
carry an obligation to exercise powers vested in the Congress. 
Such Presidential arrangements are customarily submitted 
for ratification by a two-thirds vote of the Senate before the 
future legislative power of the country 1s committed. How- 
ever, the acquisitions which you are proposing to accept are 
without express or implied promises on the part of the United 
States to be performed in the future. The consideration, 
which we later discuss, 1s completed upon transfer of the 
specified items. The Executive agreement obtains an oppor- 
tunity to establish naval and air bases for the protection of 
our coastline but it imposes no obligation upon the Congress 
to appropriate money to improve the opportunity. It is not 
necessary for the Senate to ratify an opportunity that entails 
no obligation. 

There are precedents which might be cited, but not all 
strictly pertinent. The proposition falls far short in magni- 
tude of the acquisition. by: President Jefferson of the Louisi- 
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ana Territory from a belligerent during a European War, the 
Congress later appropriating the consideration and the Sen- 
ate later ratifying a treaty embodying the agreement. 

I am also reminded that in 1850, Secretary of State Daniel 
Webster acquired Horse Shoe Reef, at the entrance of Buffalo 
Harbor, upon condition that the United States would engage 
to erect a lighthouse and maintain a light but would erect 
no fortification thereon. This was done without awaiting 
legislative authority. Subsequently the Congress made ap- 
propriations for the lighthouse, which was erected in 1856. 
Malloy, Treaties, Conventions, etc., vol. 1, p. 663. 

It is not believed, however, that it is necessary here to rely 
exclusively upon your constitutional power. As pointed out | 
hereinafter (in discussing the second question), I think there 
is also ample statutory authority to support the acquisition 
of these bases, and the precedents perhaps most nearly in 
point are the numerous acquisitions of rights in foreign 
countries for sites of diplomatic and consular establish- 
ments—perhaps also the trade agreements recently negoti- 
ated under statutory authority and the acquisition in 1903 
of the coaling and naval stations and rights in Cuba under 
the act of March 2, 1901, c. 803, 31 Stat. 895, 898. In the 
last-mentioned case the agreement was subsequently em- 
bodied in a treaty but it was only one of a number of under- 
takings, some clearly of a nature to be dealt with ordinarily — 
by treaty, and the statute had required “that by way of fur- 
ther assurance the Government of Cuba will embody the 
foregoing provisions in a permanent treaty with the United 
States.” | 

The transaction now proposed represents only an exchange 
with no statutory requirement for the embodiment. thereof 
in any treaty and involves no promises or undertakings by 
the United States that might raise the question of the pro- 
priety of incorporation in a treaty. I therefore advise that 
acquisition by Executive agreement of the rights proposed 
to be conveyed to the United States by Great Britain will 
not require ratification by the Senate. 
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The right of the President to dispose of vessels of the 
Navy and unneeded naval material finds clear recognition 
in at least two enactments of the Congress and a decision of 
the Supreme Court—and any who assert that the authority 
does not exist must assume the burden of establishing that 
both the Congress and the Supreme Court meant something 
less than the clear import of seemingly plain language. 

By section 5 of the act of March 3, 1883, c. 141, 22 Stat. 
582, 599-600 (U.S. C., title 34, sec. 492), the Congress placed 
restrictions upon the methods to be followed by the Secretary 
of the Navy in disposing of naval vessels, which have been 
found unfit for further use and stricken from the naval 
register, but by the last clause of the section recognized and 
confirmed such a right in the President free from such limi- 
tations. It provides: | 

“But no vessel of the Navy shall hereafter be sold in any 
other manner than herein provided, or for less than such 
appraised value, unless the President of the United States 
shall otherwise direct in writing.” [Italics supplied.] 

In Levinson v. United States, 258 U. S. 198, 201, the Su- 
preme Court said of this statute that “the power of the Presi- 
dent to direct a departure from the statute is not confined 
to a sale for less than the appraised value but extends to 
the manner of the sale,” and that “the word ‘unless’ qualifies 
both the requirements of the concluding clause.” 

So far as concerns this statute, in my opinion it leaves the 
President as Commander in Chief of the Navy free to make 
such disposition of naval vessels as he finds necessary in the 
public interest, and I find nothing that would indicate that 
the Congress has tried to limit the President’s plenary pow- 
ers to vessels already stricken from the naval register. The 
President, of course, would exercise his powers only under 
the high sense of responsibility which follows his rank as 
Commander in Chief of his Nation’s defense forces. 

Furthermore, I find in no other statute or in the decisions 


any attempted limitations upon the plenary powers of the 
58039™—42—vol. 39 —_33 
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President as Commander in Chief of the Army and Navy 
and as the head of the State in its relations with foreign 
countries to enter into the proposed arrangement for the 
transfer to the British Government of certain over-age de- 
stroyers and obsolescent military material except the limita- 
tions recently imposed by section 14 (a) of the act of June 
28, 1940, c. 440, 54 Stat. 681. This section, it will be noted, 
clearly recognizes the authority to make transfers and seeks 
only to impose certain restrictions thereon. The section 
reads as follows: 

“Src. 14. (a) Notwithstanding the provision of any other 
law, no military or naval weapon, ship, boat, aircraft, muni- 
tions, supplies, or equipment, to which the United States has 
title, in whole or 1n part, or which have been contracted for, 
shall hereafter be transferred, exchanged, sold, or otherwise 
disposed of in any manner whatsoever unless the Chief of 
Naval Operations in the case of naval material, and the Chief 
of Staff of the Army in the case of military material, shall 
first certify that such material is not essential to the defense 
of the United States.” | _ 

Thus to prohibit action by the constitutionally created 
Commander in Chief except upon authorization of a statu- 
tory officer subordinate in rank is of questionable constitu- 
tionality. However, since the statute requires certification 
only of matters as to which you would wish, irrespective of 
the statute, to be satisfied, and as the legislative history of 
the section indicates that no arbitrary restriction is intended, 
it seems unnecessary to raise the question of constitutionality — 
which such a provision would otherwise invite. 

I am informed that the destroyers involved here are the 
survivors of a fleet of over 100 built at about the same time 
and under the same design. During the year 1930, 58 of 
these were decommissioned with a view toward scrapping 
and a corresponding number were recommissioned as replace- 
ments. Usable material and equipment from the 58 vessels 
removed from the service were transferred to the recommis- 
sioned vessels to recondition and modernize them, and other 
usable material and equipment were removed and the vessels 
stripped. They were then stricken from the navy register, 
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and 50 of them were sold as scrap for prices ranging from 
$5,260 to $6,800 per vessel, and the remaining 8 were used 
for such purposes as target vessels, experimental construction 
tests, and temporary barracks. The surviving destroyers 
now under consideration have been reconditioned and are 
in service, but all of them are over-age, most of them by 
several years, 

In construing this statute in its application to such a situa- 
tion it is important to note that this subsection as originally 
proposed in the Senate bill-provided that the appropriate 
staff officer shall first certify that “such material is not essen- 
tial to and cannot be used in the defense of the United 
States.” Senator Barkley and others objected to the subsec- 
tion as so worded on the ground that it would prevent the 
release and exchange of surplus or used planes and other 
supplies for sale to the British and that it would consequently 
nullify the provisions of the bill (see sec. 1 of the act of 
July 2, 1940, c. 508, 54 Stat. 712) which the Senate had passed 
several days earlier for that very purpose. Although Sena- 
tor Walsh stated that he did not think the proposed subsection 
had that effect, he agreed to strike out the words “and cannot. 
be used.” Senator Barkley observed that he thought the 
modified language provided “a much more elastic term.” 
Senatcr Walsh further stated that he would bear in mind in 
conference the views of Senator Barkley and others, and that 
he had “no desire or purpose to go beyond the present law, 
but to have some certificate filed as to whether the property 
is surplus or not.” (Cong. Rec., June 21, 1940, pp. 13370- 
13371.) 

In view of this legislative history it is clear that the Con- 
gress did not intend to prevent the certification for transfer, 
exchange, sale or disposition of property merely because it is 
still used or usable or of possible value for future use.. The 
statute does not contemplate mere transactions in scrap, yet 
exchange or sale except as scrap would hardly be possible if 
confined to material whose usefulness is entirely gone. It 
need only be certified as not essential, and “essential,” usually 
the equivalent of vital or indispensable, falls far short of 
“used” or “usable.” 
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Moreover, as has been indicated, the conpesional iil 
ization is not merely of a sale, which might imply only a 
cash transaction. It also authorizes equipment to be “trans- 
ferred,” “exchanged” or “otherwise disposed of”; and in 
connection with material of this kind, for which there is no 
open market, value is never absolute but only relative—and 
chiefly secluded to what may be had in exchange or 
replacement. 

In view of the character of the transaction contemplated, 
as well as the legislative history, the conclusion is inescapable 
that the Congress has not sought by section 14 (a) to impose 
an arbitrary limitation upon the judgment of the highest 
staff officers as to whether a transfer, exchange or other dis- 
position of specific items would impair our essential de- 
fenses. Specific items must be weighed in relation to our 
total defense position before and after an exchange or dis- 
position. Any other construction would be a virtual pro- 
hibition of any sale, exchange or disposition of material or 
supplies so long as they were capable of use, however 
ineffective, and such a prohibition obviously was not, and 
was not intended to be, written into the law. 

It is my opinion that in proceeding under section 14 (a) 
appropriate staff officers may and should consider remaining 
useful life, strategic importance, obsolescence, and all other 
factors affecting defense value, not only with respect to what 
the Government of the United States gives up in any ex- 
change or transfer, but also with respect to what the Govern- 
ment receives. In this situation good business sense is good 
legal sense. 

I therefore advise that the appropriate staff officers may, 
and should, certify under section 14 (a) that ships and ma- 
terial involved in a sale or exchange are not essential to the 
defense of the United States if in their judgment the con- 
summation of the transaction does not impair or weaken 
the total defense of the United States, and certainly so where 
the consummation of the arrangement will strengthen the 
total defensive position of the Nation. | 

With specific reference to the proposed agreement with 
the Government of Great Britain for the acquisition of naval 
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and air bases, it is my opinion that the Chief of Naval Oper- 
ations may, and should, certify under section 14 (a) that the 
destroyers involved are not essential to the defense of the 
United States if in his judgment the exchange of such de- 
stroyers for such naval and air bases will strengthen rather 
than impair the total defense of the United States. 

I have previously indicated that in my opinion there is 
statutory authority for the acquisition of the naval and air 
bases in exchange for the vessels and material. The question 
was not more fully treated at that point because dependent 
upon the statutes above discussed and which required con- 
sideration in this section of the opinion. It is to be borne in 
mind that these statutes clearly recognize and deal with the 
authority to make dispositions by sale, transfer, exchange or 
otherwise; that they do not impose any limitations concern- 
ing individuals, corporations or governments to which such 
dispositions may be made; and that they do not specify or 
limit in any manner the consideration which may enter into 
an exchange. There is no reason whatever for holding that 
sales may not be made to or exchanges made with a foreign 
government or that in such a case a treaty is contemplated. 
This is emphasized when we consider that the transactions 
in some cases may be quite unimportant, perhaps only dis- 
positions of scrap, and that a domestic buyer (unless re- 
strained by some authorized contract or embargo) would be 
quite free to dispose of his purchase as he pleased. Further- 
more, section 14 (a) of the act of June 28, 1940, supra, was 
enacted by the Congress in full contemplation of transfers 
for ultimate delivery to foreign belligerent nations, Pos- 
sibly it may be said that the authority for exchange of naval 
vessels and material presupposes the acquisition of something 
of value to the Navy or, at least, to the national defense. 
Certainly I can imply no narrower limitation when the law 
is wholly silent in this respect. Assuming that there is, 
however, at least the limitation which I have mentioned, 
it is fully met in the acquisition of rights to maintain needed 
bases. And if, as I hold, the statute law authorizes the ex- 
change of vessels and material for other vessels and material 
or, equally, for the right to establish bases, it is an inescap- 
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able corollary that the statute law also authorizes the. aequisi- 
tion of the ships or material or bases which -form the 
consideration for the exchange. 


Til 


Whether the statutes of the United States prevent the dis- 
patch to Great Britain, a belligerent power, of the so-called 
“mosquito boats” now under construction or the over-age 
destroyers depends upon the interpretation to be placed on 
section 3 of title V of the act of June 15, 1917, c. 30, 40 Stat. 
217, 222. This section reads: 

“During a war in which the United States is a neutral 
nation, it shall be unlawful to send out of the jurisdiction of 
the United States any vessel built, armed, or equipped as a 
vessel of war, or converted from a private vessel into a vessel 
of war, with any intent or under any agreement or contract, 
written or oral, that such vessel shall be delivered to a 
belligerent nation, or to an agent, officer, or citizen of such 
nation, or with reasonable cause to believe that the said ves- 
sel shall or will be employed in the service of any such 
belligerent nation after its departure from the Jurisdiction 
of the United States.” | 

This section must be read in the light of section 2 of the 
same act and the rules of international law which the Congress 
states that it was its intention to implement. (H. Rept. No. 
30, 65th Cong., 1st sess., p. 9.) So read, it 1s clear that it is 
inapplicable to vessels, like. the over-age destroyers, which 
were not built, armed, equipped as, or converted into vessels 
of war with the intent that they should enter the service of 
a belligerent. If the section were not so construed, it would. 
render meaningless section 2 of the act which authorizes the 
President to detain any armed vessel until he is satisfied that 
it will not engage in hostile operations before it reaches a 
neutral or belligerent port. The two sections are intelligible 
and reconcilable only if read in light ofthe traditional rules 
-of international law. These are clearly stated by Oppen- 
heim in his work on International Law, 5th ed., vol. 2, sec. 
334, pp. 574-576: 
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“Whereas a neutral is in no wise obliged by his duty of im- 
partiality to prevent his subjects from selling armed vessels 
to the belligerents, such armed vessels being merely contra- 
band of war, a neutral is bound to employ the means at his 
disposal to prevent his subjects from building, fitting out, 
or arming, to the order of either belligerent, vessels intended 
to be used as men-of-war, and to prevent the departure from 
his jurisdiction of any vessel which, by order.of either bellig- 
erent, has been adopted to warlike use. The difference be- 
tween selling armed vessels to belligerents and building them 
to order is usually defined in the following way: 

“An armed ‘ship, being contraband of war, is in no wise 
different from other kinds of contraband, provided that 
she is not manned in a neutral port, so that she can commit 
hostilities at once after having reached the open sea. A 
subject of a neutral who builds an armed ship, or arms a 
merchantman, not to the order of a belligerent, but intending 
to sell her to a belligerent, does not differ from a manufac- 
turer of arms who intends to sell them to a belligerent. 
There is nothing to prevent a neutral from allowing his 
subjects to sell armed vessels, and to deliver them to bellig- 
erents, either in a neutral port or in a_ belligerent 
port. * ¢ * 

“On the other hand, if a subject of a neutral builds armed 
ships to the order of a belligerent, he prepares the means of 
naval operations, since the ships, on sailing outside the 
‘ neutral territorial waters.and taking in a crew and ammuni- 
tion, can at once commit hostilities. Thus, through the car- 
rying out of the order of the belligerent, the neutral territory 
has been made the base of naval operations; and as the duty 
of impartiality includes an obligation to prevent either bel- 
ligerent from making neutral territory the base of military 
or naval operations, a neutral violates his neutrality by not 
preventing his subjects from carrying out an order of a 
belligerent for the building and fitting out of men-of-war. 
This distinction, although of course logically correct, is hair- 
splitting. But as, according to the present law, neutral 
States need not prevent their subjects from supplying arms 
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and ammunition to belligerents, it will probably continue 
to be drawn.” | 

Viewed in the light of the above, I am of the opinion that 
this statute does prohibit the release and transfer to the 
British Government of the so-called “mosquito boats” now 
under construction for the United States Navy. If these 
boats were released to the British Government, it would be 
legally impossible for that Government to take them out of 
this country after their completion, since to the extent of 
such completion at least they would have been built, armed, 
or equipped with the intent, or with reasonable cause to be- 
lieve, that they would enter the service of a belligerent after 
being sent out of the jurisdiction of the, United States. 

This will not be true, however, with respect to the over-age 
destroyers, since they were clearly not built, armed, or 
equipped with any such intent or with reasonable cause to 
believe that they would ever enter the service of a belligerent. 

In this connection it has been noted that during the war 
between Russia and Japan in 1904 and 1905, the German 
Government permitted the sale to Russia of torpedo boats 
and also of ocean liners belonging to its auxiliary navy. See 
Wheaton’s International Law, 6th ed. (Keith), vol. 2, p. 977. 


IV 


Accordingly, you are respectfully advised: 

(a) That the proposed arrangement may be concluded 
as an Executive agreement, effective without awaiting 
ratification. 

(6) That there is Presidential power to transfer title and 
possession of the proposed considerations upon certification 
by appropriate staff officers. 

(c) That the dispatch of the so-called “mosquito boats” 
would constitute a violation of the statute law of the United 
States, but with that exception there is no legal obstacle to 
the consummation of the transaction, in accordance, of 
course, with the applicable provisions of the Neutrality Act 
as to delivery. 

Respectfully, 
ROBERT H. JACKSON. 
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APPORTIONMENT OF NON-CIVIL-SERVICE EMPLOYEES 


Where the required computation under the State quota provision 
of the Appropriation Act of June 26, 1940, indicates that a 
State is entitled to a fractional part of an employee, one 
employee may be appointed. 

Referees and arbitrators appointed by the National Mediation 
Board are nct to be regarded as “employees” and are not subject 
to the State quota provision. 


Avcust 28, 1940. 
The Present. 

My Dear Mr. Present: I have the honor to comply with 
your request of August 26 for my opinion on the following 
questions submitted by the Chairman of the National 
Mediation Board. 

“(1) Do the State quota provisions of Section 702, 
Labor-Federal Security Appropriation Act, 1941, apply to 
the selection of referees and arbitrators whose salaries are 
paid from appropriations provided in said act, for tem- 
porary service to render awards in specific cases under the 
provisions of the Railway Labor Act? , 

“(2) In the filling of non-civil-service positions, as con- 
templated in section 702 of the Labor-Federal Security 
Appropriation Act, 1941, may staff employees or referees 
and arbitrators, if adjudged within the provisions of the 
act, be appointed from a State which is entitled under its 
quota to only a fractional part of an employee; if so, must 
the fraction be in excess of one-half before an appointment 
therefrom can be made?” 

Section 702 of the Appropriation Act of June 26, 1940 
(c. 428, 54 Stat. 574, 597), to which reference is made by the 
Chairman, reads as follows: | 

“None of the funds appropriated in this act shall be used 
to pay the salary of any person appointed to a non-civil- 
service position, under the appropriations in the respective 
titles in this act, if the effect of such appointment is to 
increase the number of non-civil-service employees from the 
State of residence of any such non-civil-service appointee 
beyond the number of non-civil-service employees to which 
such State ‘is entitled, under the appropriations in the 
respective titles of this act, on a basis of population: 
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Provided, That this section shall not apply to any position, 
the appointment of which is made by the President: Pro- 
vided further, That this section shall not apply to positions 
in the Civilian Conservation Corps outside the District of 
Columbia.” 

It is my opinion that referees and arbitrators appointed 
by the National Mediation Board under sections 3 and 5 
of the Railway Labor Act (U.S. C., title 45, secs. 153, 155) 
for the special and temporary services indicated therein are 
not to be regarded as “employees” under section 702 of 
the act of June 26, 1940, and that the section is therefore 
inapplicable to such appointments. 

In connection with staff employees of the Board who are 
subject to the provisions of section 702, it is my opinion 
that in cases where the required computation indicates that 
a State is entitled to a fractional part of an employee, one 
employee may be appointed. This conclusion is required 
because any other would lead to absurdity and make the 
statute unworkable; and this is particularly true with 
‘respect to the National Mediation Board whose employees 
are less in number than the States among which sa are 
to be apportioned. 

Respectfully, : 
MATTHEW F. McGUIRE, 
Acting Attorney General. 





COPYRIGHT REGISTRATION FEES 


The Register of Copyrights should collect a fee of.$6 for registration 
of a print or label (not a trade-mark) published in connection 
with the sale or advertisement of articles of merchandise. 


| SEPTEMBER 4, 1940. 
The Present. 

My Dear Mr. Presipent: I have the honor to comply 
with your request of August 26 for my opinion on the fol- 
lowing question submitted by the Register of Copyrights: 
“When an application is made to the Copyright Office for 
registration of a contribution to a periodical as such, which 
contribution is a commercial print, shall a fee of $6.00, or a 
fee of $2.00, be paid by the applicant ?” 


89 Op. A. G. The President | 499 


The question arises under the act of July 31, 1939, c. 396, 
53 Stat. 1142, entitled “An act to transfer jurisdiction over 
commercial prints and labels, for the purpose of copyright 
registration, to the Register of Copyrights.” Section 1 
repealed section 8 of the act of June 18, 1874, c. 301, 18 Stat. 
79, which had provided for registration of such prints and 
labels in the Patent Office. Sections 2 and 3 read as follows: 

“Sec. 2. Section 5 (k) of the act entitled ‘An act to amend 
and consolidate the acts respecting copyright’ approved 
March 4, 1909, is hereby amended to read: ‘(k) Prints and 
pictorial illustrations including prints or labels used for 
articles of merchandise.’ [The italicised words are added by 
this amendment. | 

“Sec. 3. That commencing July 1, 1940, the Register of 
Copyrights is charged with the registration of claims to 
copyright properly presented, in all prints and labels pub- 
lished in connection with the sale or advertisement of articles 
of merchandise, wncluding all claims to copyright in prints 
and labels pending in the Patent Office and uncleared at 
the close of business June 30, 1940. AJ] such pending appli- 
cations and all fees which have been submitted or paid 
to or into the Patent Office for such pending applications, 
and all funds deposited and at the close of business June 30, 
1940, held in the Patent Office to be applied to copyright 
business in that Office, shall be returned by the Commis- 
sioner of Patents to the applicants. There shall be paid 
for registering a claim of copyright in any such print or label 
not a trade-mark $6, which sum shall cover the expense of 
furnishing a certificate of such registration, under the seal 
of the Copyright Office, to the claimant of copyright.” 
[Italics supplied. ] 

The Register of Copyrights pvints out that section 12 
of the act of March +4, 1909, c. 320, 35 Stat. 1075, 1078 
(U.S. C., title 17, sec. 12) provided for registration in the 
Copyright Office of “a contribution to a periodical,” and 
states that matter appearing in periodicals, irrespective of 
its nature, had been regarded by the Copyright Office as con- 
stituting contributions to periodicals under this section and 
subject to registration in the Copyright Office for a fee of 
$2. On the other hand, he states that the Patent Office inter- 
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preted the provision now superseded as subjecting “advertise- 
ments in magazines” to registration in the Patent Office for 
a fee of $6. 

The purpose of the statute and the conditions which 
brought about its enactment, as viewed by the Congress, 
are indicated by the following excerpt from the report of 
the House Committee on Patents (Rept. No. 70, 76th Cong. 
1st sess. ) : 

“In 1874 Congress enacted a patent, trade-mark, and copy- 
right law which provided, among other things, that ‘prints 
or labels’ designed to be used for articles of manufacture 
not connected with the ‘fine arts’ should not be entered under 
the copyright law but should be registered by the Commis- 
sioner of Patents. Thus was created a hybrid registration 
which eventually had to be given the status of a copyright 
registration in order to give it any effect whatsoever. The 
word ‘prints’ was held to mean advertisements of not more 
than one page or sheet. Eventually, Congress enacted new 
patent and trade-mark laws and in 1909 a new and consoli- 
dated copyright law. The Commissioner of Patents there- 
upon ceased to register ‘prints and labels. The Attorney 
General ruled, however, that this provision of the 1874 act 
had not been specifically repealed, and the Patent Office 
resumed jurisdiction over the registration of these labels and 
advertisements. Eventually, the courts were called upon to 
decide cases involving such registrations. In practically 
every instance the courts held that Congress intended by 
the 1909 copyright law to vest all copyright jurisdiction in 
the Register of Copyrights, but since the contrary adminis- 
trative ruling had been in effect so long and so many regis- 
trations would be invalidated by a reversal thereof, Congress 
and not the judiciary should remedy the situation. To date, 
Congress has failed to act, although the Senate approved an 
appropriate bill in the Seventy-fourth Congress. 

“The practice in the Patent Office is quite different from the 
practice in the Copyright Office and governed by an entirely 
separate set of rules and decisions. The Patent Office fee 
is $6; the Copyright Office fee is $2. * * * Certain 
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advertisements are apparently eligible for registration in 
either office, with no assurance that the choice results in a 
valid registration. * * *” 

Concerning the provision in section 3 of the new law impos- 
ing a registration fee of $6, I note the following explanation 
in the report of the Senate Committee on Patents (Rept. 
No. 793, 76th Cong. 1st sess.) : “The chief amendment pro- 
posed by this committee is the retention of the fee of $6 for 
registration and certificate as provided in the original act of 
June 18, 1874.” 

It does not appear whether it was noticed in the Congress 
that “retention” of the $6 fee might result in an increase in 
the fee actually paid in those classes of cases over which 
both offices had claimed jurisdiction. Regardless of this, 
however, section 3 as it 1s worded purports to impose a fee | 
of $6 for the registration of “all prints and labels published 
in connection with the sale or advertisement of articles of 
merchandise” (except trade-marks) and I find nothing in 
the statute or in its legislative history that would appear 
to warrant a construction with a different result. On the 
contrary, it would seem rather consistent with the general 
purpose of the statute that there should be uniformity in 
the matter of fees for registration, as well as the place of 
registration, of commercial prints and labels. 

It is my opinion, therefore, that material which might be 
termed “a contribution to a periodical” but is also in fact 
a print or label (not a trade-mark) published in connection 
with the sale or advertisement of articles of merchandise 
is subject to a registration fee of $6. 

Respectfully, 
ROBERT H. JACKSON. 





PAYMENTS BY FORMER EMPLOYERS TO PERSONS IN 
FEDERAL SERVICE 


There is no legal objection to the granting of leave with pay by the 
Massachusetts Institute of Technology or other universities to faculty 
members rendering consulting services to the United States. 
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The payments in such circumstances are not made “in connection with” 
the services of the individual as an official or employee of the United 
States within the contemplation of the statute forbidding private 
contributions to the salaries of Government officials and employees. 


Ocroser 4, 1940. 

Tue PRESIDENT. 

~My Dear Mr. Preswent: I have the honor to comply with 
your request of September 30 for my opinion whether section 
66 of title 5 of the United States Code would prevent the 
granting of leave with pay by universities to their faculty 
_members while the latter are rendering consulting services 
to the United States. 

The situation is stated as follows in a letter addressed 
to you by the President of the Massachusetts Institute of 
Technology : 

“Professor X, * * * married and with a family of 
three children, is asked by the Navy Department to serve 
as a consultant on the subject of protection of ships against 
magnetic mines. He has unique expert knowledge for this 
job.- To accept it, however, at the rate of pay permissible 
under Government regulations and with the additional ex- 
pense of travel] and temporary living quarters would involve 
a financial sacrifice which he is unable to stand. Conse- 
quently M. I. T. would propose in such a case to give him 
leave of absence at a reduced salary from M. I. T., which 1s 
adjusted so that Professor X can do this work for the Navy 
without financial sacrifice. * * * 

“IT happen this year to be president of the Association of 
American Universities which holds its annual meeting in 
November. A topic of discussion is to be Cooperation of 
Educational Institutions with the Federal Government in 
the Present Critical Situation. I can therefore raise this 
question not only as it involves the Massachusetts Institute 
of Technology but also as it involves the institutions of higher 
education generally.” | 

The statute mentioned provides that “ no Government offi- 
cial or employee shall receive any salary in connection with 
his services as such an official or employee from any source 
other than the Government of the United States, except as 
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may be contributed out of the treasury of any State, county, 
or municipality, and no person, association, or corporation 
shall make any contribution to, or in any way supplement 
the salary of, any Government official or employee for the 
services performed by him for the Government of the United 
States.” * * * (March 3, 1917, c. 163, sec. 1, 39 Stat. 
1070, 1106.) 

The question involved was discussed in an opinion to you 
of September 28, 1935 (88 Op. 294), wherein it was concluded 
that there was no legal objection to the appointment of 
Dr. Carlos Chardon as Regional Administrator of the Puerto 
Rico Reconstruction Administration while on leave of absence 
with pay as Chancellor of the University of Puerto Rico. 
Although the case cf Dr. Chardon might be distinguished 
on one ground, namely, that the University of Puerto Rico 
derives its support from the Government of Puerto Rico, 
which is, in effect, a branch of the Federal Government, the 
other reasons set forth in that opinion lead me to the con- 
clusion that there is no legal objection to the granting of 
leave with pay by the Massachusetts Institute of Technology 
or other universities to faculty members rendering consulting 
services to the United States, 

The same position has been taken by this Department in 
some other cases not involving formal or published opinions. 
Thus, while section 3 (f) of the Selective Training and 
Service Act of 1940 (c. 720, 54 Stat. 885, approved September 
16, 1940) now expressly provides that nothing contained in 
that act or in any other act shall be construed as forbidding 
the payment of compensation by former employers to persons 
called into the armed forces of the United States, this Depart- 
ment, in a matter informally submitted, had prior to that 
statute approved the view that the making of such payments 
and the acceptance thereof were not forbidden. The pay- 
ments in such circumstances are made with respect to the 
former employment and incidental to the leave granted; 
they sre not made “in connection with” the services of the 
individual as an official or employee of the United States 
within the contemplation of the statute. 

Respectfully, 
| ROBERT H. JACKSON. 
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REGISTRATION OF ALIENS UNDER SELECTIVE TRAINING 
AND SERVICE ACT 


Every alien between the ages of 21 and 36 who lives or has a place 
of residence or abode in the United States, temporary or otherwise, 
is required to register under sec. 2, Selective Training and Service 
Act of 1940, unless he is exempted from such registration by sec. 
5 (a). 

Whether any particular alien who fails so to register will thereby 
render himself amenable to the penal provisions of the statute 
will depend upon the facts in his individual case. 


OcToBER 11, 1940. 
The Secrerary oF War. 
My Dear Mr. Secretary: Reference is made to your 


letter of October 4, 1940, requesting an “interpretative 
ruling upon the meaning of the words ‘male alien residing 
in the United States’ under section 2 of the Selective 
Training and Service Act of 1940” (c. 720, 54 Stat. 885, 
approved September 16, 1940). 

In a subsequent communication from a representative of 
your Department, it is stated that you specifically desire 
to know whether the term mentioned includes the following 
classes of aliens: 

“Temporary alien visitors for business or pleasure; tran- 
sient aliens; bona fide alien seamen entering the United 
States temporarily in pursuit of their calling as seamen; 
treaty aliens; alien university students; and aliens on an 
immigration status which limits their sojourn in the United 
States to a specified future date, or to the happening of a 
specific contingency, and during which period such persons 
are under the supervision of the immigration authorities; 
also aliens who have been admitted into the United States as 
officials of a foreign government; and aliens who are in the 
United States and who have diplomatic status and immunity 
under the definitions of the State Department.” 

Section 2 of the Selective Training and Service Act of 
1940 reads as follows: | 

“Except as otherwise provided in this act, it shall be the 
duty of every male citizen of the United States, and of every 
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male alien residing in the United States, who, on the day 
or days fixed for the first or any subsequent registration, 
is between the ages of twenty-one and thirty-six, to present 
himself for and submit to registration at such time or times 
and place or places, and in such manner and in such age 
group or groups, as shall be determined by rules and regu- 
lations prescribed hereunder.” 

Other pertinent provisions of the act read: 

“Src. 8. (a) Except as otherwise provided in this act, 
every male citizen of the United States, and every male alien 
residing in the United States who has declared his intention 
to become such a citizen, between the ages of twenty-one 
and thirty-six at the time fixed for his registration, shall be 
liable for training and service in the land or naval forces 
of the United States. * * *” 

“Sec. 5. (a) * * * diplomatic representatives, tech- 
nical attachés of foreign embassies and legations, consuls 
general, consuls, vice consuls, and consular agents of foreign 
countries, residing in the United States, who are not citizens 
of the United States, and who have not declared their inten- 
tion to become citizens of the United States, shall not be 
required to be registered under section 2 * ™ *,” 

Reading the above-quoted provisions of the act together 
it 1s my opinion that section 2 requires every alien between 
the, ages of twenty-one and thirty-six who lives or has a 
place of residence or abode in the United States, temporary 
or otherwise, or for whatever purpose taken or established, 
to present himself for and submit to registration unless 
such alien falls within one of the specific classes exempted 
from such registration by section 5 (a). Whether any par- - 
ticular alien who fails so to register will thereby render 
himself amenable to the penal.provisions of the statute will 
depend upon the facts in his individual case. | 


Respectfully, | 
7 ' ROBERT H. JACKSON. 
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906 Removal of Employees 
REMOVAL OF EMPLOYEES FOR POLITICAL ACTIVITY 


Postponement of the date of removal of an employee merely for 
the purpose of allowing leave would not conform with the mandate 
of the Hatch Act that an employee violating its provisions shall 
be immediately removed. 

OcrosBer 12, 1940. 

The Secrerary or AGRICULTURE. 

My pear Mr. Secrerary: The Acting Secretary of Agri- 
culture in a letter of September 9, 1940, requested my opinion 
whether employees who have been found guilty of vio- 
lating section 9 of the Hatch Act (August 2, 19389, c. 410, 
58 Stat. 1147, 1148, as amended by the act of July 19, 1940, 
c. 640, 54 Stat. 767) may be continued in the service until the 
exhaustion of their accumulated and current accrued leave, 
or whether it is required that they be removed as soon as a 
determination of the violation is made, without granting such 
leave. 

The act of March 14, 1936, c. 140, 49 Stat. 1161, 1162, pro- 
vides for the granting of annual leave under regulations to 
be issued by the President; and the President, acting under 
the authority thus vested in him, has provided by section 8 
of the Annual Leave Regulations (Executive Order No. 
8384, March 29, 1940) that “the date of discharge of an 
employee, separated from the service for cause due to his 
own misconduct may, within the discretion of the admin- 
istrative office concerned, be fixed so as to permit the allow- 
ance of all.or any part of accumulated leave and current 
accrued leave.” 

Section 9 of the Hatch Act makes it unlawful for any 
employee subject to the provisions thereof to use his official 
authority or influence for the purpose of interfering with an 
election or affecting the result thereof and prohibits such 
employees from taking any active part in political man- 
agement or political campaigns. Subsection (b) provides 
as follows: “Any person violating the provisions of this 
section shall be immediately removed from the position or 
office held by him, and thereafter no part of the funds appro- 
priated by any act of Congress for such position or office 
shall be used to pay the compensation of such person.” 
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Executive Order No. 8384, referred to above, in the case 
of the discharge of an employee for cause due to his own 
misconduct, permits the administrative office concerned to fix 
“the date” of discharge so as to permit the allowance of all 
or any part of accumulated and current accrued leave; sa 
that “the date” of the discharge is at the end of such leave 
as may be allowed. Subsection (b) of section 9 of the Hatch 
Act, however, requires that the person violating section 
9 shall be “immediately” removed from the position or office 
held by him. It seems clear, therefore, that although sub- 
section (b) does not expressly amend or repeal the act of 
March 14, 1936, under which Executive Order No. 8384 
was issued, the subsection does preclude the postpone- 
ment of the date of removal by the allowance of leave. The 
postponement of the date of removal merely for the pur- 
pose of allowing leave would not conform with the mandate 
that the person be “immediately” removed. 

It is true that the word “immediately” has been held to 
be a term of some elasticity. As stated in an opinion of 
the Comptroller General (19 Comp. Gen. 834, 835) : 
~ “The words ‘immediate’ or ‘immediately’ when used to 
denote a relationship in point of time, have been defined 
-many times by various-.courts. For example, it is said in 
Myers v. Dunn, 104 S. W. 352, 18 L. R. A. (N. S.) 881, that 
‘The construction given generally by the courts to the words 
“immediately” and “forthwith,” whether occurring in con- 
tracts or statutes, is that the act referred to should be per- 
formed within such convenient time‘as is reasonably requis- 
ite, and what is a reasonable time is to be determined by 
the facts of the particular case in hand,’ citing Lincoln v. 
Field, 54 Ark. 471, 16 S. W. 288; Pennsylvania R. Co. v. 
Reichert, 58 Md. 261; Pittsburgh, V. &@ C. R. Co. v. Com., 
101 Pa. 192; Martin v. Pifer, 96 Ind. 245; Hent v. Miles, 
65 Vt. 582, 27 Atl. 194.” 

Nevertheless, the allowance of leave for the sole purpose 
of deferring a removal which otherwise would be consum- 
mated without such deferment would, in my opinion, not 
accord with the requirement of the statute. 

Respectfully, 
ROBERT H. JACKSON. 
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POLITICAL ACTIVITY, AMBASSADORS AND MINISTERS 


Section 9 (a) of the Hatch Act does not prohibit ambassadors and 
ministers from taking an active part in political campaigns. 


OocroBeEr 19, 1940. 
The SEecrerary or STATE. 

My Dear Mr. Secrerary: Reference is made to your letter 
of October 17, 1940, requesting my opinion whether American 
ambassadors and ministers are prohibited by section 9 (a) of 
the act of August 2, 1989, 53 Stat. 1147, 1148, as amended by 
the act of July 19, 1940, c. 640, 54 Stat. 767 (which statute 
is generally known as the Hatch Act), from taking an active 
part in the present political campaign by making speeches 
in favor of the election of one of the present candidates for 
President. | 

The pertinent provisions of section 9 (a) of the Hatch Act 
read as follows: 

“No officer or employee in the executive branch of the Fed- 
eral Government, or any agency or department thereof, shall 
take any active part in political management or in political 
campaigns. “* * ™* For the purposes of this section the 
term ‘officer’ or ‘employee’ shall not be construed to include 
(1) the President and Vice President of the United States; 
(2) persons whose compensation is paid-from the appropria- 
tion for the office of the President; (3) heads and assistant 
heads of executive departments; (4) officers who are 
appointed by the President, by and with the advice and con- 
sent of the Senate, and who determine policies to be pursued 
by the United States in its relations with foreign powers or 
in the Nation-wide administration of Federal laws.” 

Ambassadors and ministers are, of course, “appointed by 
the President, by and with the advice and consent of the Sen- 
ate.” Also, it is well known that, as stated in your letter, 
“while ambassadors and ministers ordinarily act under in- 
structions from the Department [of State], they are fre- 
quently required to act without instructions * * * par- 
ticularly * “ * in situations which do not permit them 
to await instructions. In many other instances they are given 
instructions to act or not to act within their discretion, de- 
pending upon their best judgment in the light of existing 
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situations, They likewise make recommendations to the De- 
partment on matters of policy. Thus, they actually partici- 
pate in the determination of policy.” 

Moreover, under a well established rule of statutory con- 
struction the clause numbered (4) of section 9 (a), exempt- 
ing from the term “officer” or “employee” “officers who are 
appointed by the President, by and with the advice and con- 
sent of the Senate, and who determine policies to be pursued 
by the United States in its relations with foreign powers,” 
must be given some application. Such application, if made, 
must include ambassadors and ministers, since the Secretary 
of State, the Under Secretary of State, and the Assistant 
Secretaries of State, are embraced within the clause num- 
bered (3) and reading “heads and assistant heads of executive 
departments.” 

For the reasons given it 18s my opinion that ambassadors and 
ministers do not fall within the class of officers and em- 
ployees who are prohibited by section 9 (a) of the Hatch Act 
from taking “any active part in political management or in 
political campaigns.” 

Respectfully, 
| ROBERT H. JACKSON. 





IMMIGRATION—ADMISSION OF PACIFISTS 


There is no statutory authority for denying an immigration visa 
to an alien because he is a member of a sect of extreme pacifists 
who refuse for religious and conscientious reasons to support any 
kind of war measures. 

The provision in the immigration laws concerning exclusion of 
aliens ineligible to citizenship does not apply to disabilities that 
are removable and not necessarily permanent. 

The act of May 22, 1918, as extended by the act of March 2, 1021, 
is no longer applicable with respect to alienS who seek admission 
as immigrants. 


NOvEMBER 22, 1940. 
The SECRETARY OF STATE. 

My Dear Mr. Secrerary: Reference is made to your letter 
of October 4, 1940, requesting my opinion whether there is 
lawful authority for the denial of immigration visas to 
members of the sect known as Hutterian Brothers, who are 
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extreme pacifists and who, because of their religious belief 
and teaching, refuse to support war or war measures. 

The only ground suggested ‘as a basis:for denying immi- 
gration visas to the aliens involved is that they belong to 
the sect known as Hutterian Brothers, which advocates and 
teaches extreme pacifism and opposition to all war and all 
War measures; and that as members of such sect they both 
practice and teach the tenets of that sect, including extreme 
pacifism and opposition to war and war measures. It ap- 
pears that in all other respects members of this sect are 
law abiding and peaceable and readily conform their conduct 
to the requirements of orderly government. 

Authority to deny immigration visas is contained in sec- 
tion 2 .(f) of the Immigration Act of 1924 (48 Stat. 153), 
which provides in pertinent part (p. 154) : 

“No immigration visa shall be issued to an immigrant if it 
appears to the consular officer, from statements in the appli- 
cation, or in the papers submitted therewith, that the immi- 
grant is inadmissable to the United States under the immi- 
gration laws, * * * nor shall such immigration visa be 
issued 1f the consular officer knows or has reason to believe 
that the immigrant is inadmissible to the United States un- 
der the immigration laws.” 

The act of May 22, 1918, as extended in part by the act of 
March 2, 1921, has also been suggested as authority for de- 
nying immigration visas to those aliens. The act of May 
22, 1918, 40 Stat. 559, reads in pertinent part: 

“That when the United States is at war, if the President 
shall find that the public safety requires that restrictions and 
prohibitions in addition to those provided otherwise than by 
this act be imposed upon the departure of persons from and 
their entry into the United States, and shall make public 
proclamation thereof, it shall, until otherwise ordered by the 
President or Congress, be unlawful— 

“(a) For any alien to depart from or enter or attempt to 
depart from or enter the United States except under such 
reasonable rules, regulations, and orders, and subject. to such 
limitations and exceptions as the President shall prescribe.” 

The pertinent part of the act of March 2, 1921, 41 Stat. 
1217, reads: | 
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“That the provisions of the act approved May 22, 1918, 
shall, insofar as they relate to requiring passports and 
visas from aliens seeking to come to the United States, con- 
tinue in force and effect until otherwise provided by law.” 

Considering your question in the light of the statutes above 
quoted, I agree with your Legal Adviser that the answer to 
it depends upon (1) whether the aliens involved are inadmis- 
sible to the United States under the provisions of either the 
Immigration Act of 1917 or the Immigration Act of 1924, or 
(2) whether they may be denied immigration visas under the 
act of May 22, 1918, as extended in part by the act of March 
2, 1921, on the ground that their entry into the United States 
would be contrary to the public safety. 

I further agree with your Legal Adviser that no provision 
of the Immigration Act of 1917 renders these aliens inadmis- 
sible to the United States unless it is the provision of section 
8 of that act which makes inadmissible “persons who are 
members of or affiliated with any organization entertaining 
and teaching disbelief in or opposition to organized govern- 
ment (39 Stat. 876).” 

In my opinion, the fact that the Hutterian Brothers refuse 
to support military measures—measures which are or may 
be necessary for the defense of organized government—does 
not make members of that sect inadmissible to the United 
States under the above-quoted provision of section 3 of the 
Immigration Act of 1917, The history and background of 
that provision show that it was aimed at preventing the 
entrance into the United States of those who advocate an- 
archy and violence or who preach the overthrow of the 
Government by unlawful means. As stated by your Legal 
Adviser, “while these people appear to live apart, in commnu- 
nities of their own, and have little or no participation in the 
political affairs of the countries in which they reside, it can 
hardly be said that they entertain or teach ‘disbelief in or op- 
position to organized government,’ except insofar as they 
refuse to support any organized government by military 
service. “ “ * there appear to be no decisions of courts 
or opinions of the Attorney General to the effect that aliens 
come within the purview of the statutory provision referred 
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to merely because they are extreme pacifists and refuse to 
perform military service.” 

I also agree with your Legal Adviser that no provision of 
the Immigration Act of 1924 (48 Stat. 158) renders these 
aliens inadmissible to the United States unless it is pecsion 
13 (c) of that act, which reads (p. 162) : 

“No alien iealivibi to citizenship shall be admitted to the 
United States unless such alien (1) is admissible as a non- 
quota immigrant under the provisions of subdivision (b), 
(d), or (e) of section 4, or (2) is the wife, or the unmarried 
child under 18 years of age, of an immigrant admissible 
under such subdivision (d), and is accompanying or follow- 
ing to join him, or (3) is not an immigrant as defined in 
section 3.” 

In United States v. Schwimmer, 279 U.S. 644, and United 
States v. MacIntosh, 283 U. 8. 605, the Supreme Court held 
that uncompromising pacifists could not be admitted to cit- 
izenship. The basis of these decisions was first, that an 
uncompromising pacifist was deemed by virtue of his un- 
willingness to support measures necessary for the common 
defense, to have demonstrated a lack of that attachment to 
the principles of the Constitution which the law makes pre- 
requisite to naturalization, and second, that one unwilling 
to take up arms in the defense of the nation could not take 
without reservation the oath of allegiance to the United 
States, and therefore could not comply with the requirements 
for naturalization laid down by the Congress. 

We may assume that under the test established by the 
above-cited cases, members of the Hutterian sect could not 
be admitted to citizenship under the naturalization laws so 
long as they persisted in their present views. But does this — 
mean that they are “ineligible to citizenship” within the 
meaning of section 13 (c) of the Immigration Act of 1924? 
An affirmative answer to this question would require that 
every alien seeking admission to the United States be sub- 
jected to an inquiry for the purpose of determining whether 
after he has lived in the United States for the requisite time 
he would be eligible for naturalization. I do not believe 
such an inquiry comes within the purpose or intent of section 
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18 (c), and in this view I am confirmed by the consistent 
administrative practice of the Immigration and Naturaliza- 
tion Service since the enactment of the section. 

It is my opinion that the purpose of section 13 (c) of the 
1924 act is to exclude from entry into the United States 
those people who possess irremovable disabilities against 
citizenship, and who, regardless of anything they may do 
in the future, are barred from citizenship. I do not believe 
the provision extends to those whose citizenship disabilities 
are of such a character as to permit of their removal at some 
time between the alien’s entry and his application for natu- 
ralization. In other words, aliens whose disabilities are of 
a kind which may be removed are not in my opinion “ineligi- 
ble to citizenship” within the meaning of section 13 (c). 

The aliens involved in the AMaclntosh and Schwimmer 
cases were not “ineligible to citizenship” in the sense that 
permanent disabilities attached to them. By refusing to as- 
sume unqualifiedly the obligation to bear arms they refrained 
from compliance with conditions that Congress established 
as a prerequisite to naturalization. A change of their beliefs 
or of their attitude toward the Government in this respect 
would have rendered them eligible to citizenship. 

The distinction between the two varieties of disability is 
clear and would seem to explain the difference in policy. In 
the one case, the disabilities are permanent and irremovable, 
and regardless of any effort made by the aliens handicapped 
by such disabilities these aliens can never become citizens. 
They are indeed “ineligible.” In the other case, the disabil- 
ities, while they would defeat citizenship if the question of 
naturalization were to be decided at the time of entry, which 
is not the case, may be removed, and the benefit of citizenship 
itself might constitute an incentive to the alien to make his 
conduct, his opinions, or his character conform to the stand- 
ards set up by the Congress. 

This view 1s supported by the language of section 28 (c) 
of the Immigration Act of 1924 which provides (p. 168) : 

“The term ‘ineligible to citizenship,’ when used in reference 
to any Individual, includes an individual who is debarred 
from becoming a citizen of the United States under section 
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2169 of the Revised Statutes, or under section 14 of the Act 
entitled ‘An Act to execute certain treaty stipulations relat- 
ing to Chinese,’ approved May 6, 1882, or under sectiom 1996, 
1997, or 1998 of the Revised Statutes, as amended, or under 
section 2 of the Act entitled ‘An Act to authorize the Presi- 
dent to increase temporarily the Military Establishment of 
the United States,’ approved May 18, 1917, as amended, or 
under law amendatory of, supplementary to, or in substitu- 
tion for, any of such sections; * * *.” 

The statutes referred to in section 28 (c) are those which 
deal with the exclusion of persons ineligible to citizenship 
either on account of their race or as a penalty for having 
- deserted or evaded service in the armed forces of the United 
States in time of war. These disabilities are permanent in 
their nature and cannot be removed except by the Congress 
itself. They are ineradicable insofar as the alien 1s con- 
cerned and no act on his part can remove them. They are 
distinguishable from disabilities like those of the Hutterian 
Brothers which if persisted in would bar from citizenship, 
but which need not and may not be persisted in by the alien. 

No reason appears why the Congress, in enacting section 
28 (c) of the Immigration Act of 1924, should have singled 
out specific groups for special mention if it had no purpose to 
make the definition an exclusive one. As pointed out above, 
a basic distinction exists between the groups mentioned spe- 
cifically in section 28 (c) and those who, like the Hutterian 
Brothers, will be barred from naturalization and citizenship 
only upon some future and uncertain contingency. I am 
inclined to the view, therefore, that the maxim expressio un- 
tus est exclusio alterius is applicable, and that the term “ineli- 
gible to citizenship” appearing in section 18 (c) relates only 
to those classes of aliens specifically mentioned in the defini- 
tion contained in section 28 (c). | 

In any event, I am of the view that, even were the question 
more doubtful than it is, the immigration authorities should 
not now, in view of the past interpretation of the statute 
and the practice thereunder, enlarge by construction the scope 
of the statute which the Congress might, if it chose, easily 
broaden. 3 
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The question remains whether the aliens involved may be 
denied immigration -visas under the act of May 22, 1918, 40 
Stat. 559, as extended in part by the act of March 2, 1921, 
41 Stat. 1205, 1217, on the ground that their entry into the 
United States would be contrary to the public safety. 

The act of May 22, 1918, was a wartime measure. The 
basic Immigration Act then in effect was that of 1917. The 
-1917 act set up no requirements for the possession of docu- 
ments in the nature of passports and visas for aliens entering 
the United States. Under it, aliens ineligible for admission 
to the United States might present themselves at ports or at 
the border for inspection and if their exclusion was decided 
upon, they would be deported. In time of war the problem 
‘presented by this absence of documentary requirements, af- 
fording opportunity for preliminary examination abroad, 
became especially acute. The Congress, in view of the emer- 
gency, enacted the act of May 22, 1918, empowering the Presi- 
dent to require such examination and documentation, as well 
as to impose other restrictions upon the entry of aliens into 
- the United States. 

The 1918 act, however, was limited in its application to 
time of war. When peace came, and the provisions of the 
act were about to lapse, the Congress was faced with a situa- 
tion in which again there would be no documentary require- 
ments for aliens entering the United States. It was under 
these conditions that the Congress continued by the 1921 act 
the provisions of the 1918-act insofar as they permitted the 
imposition of documentary requirements, “until otherwise 
provided by law.” 

Aside from the question whether the 1921 act is still effec- 
tive as to aliens who seek admission as immigrants, I have 
grave doubt whether it permits the executive authorities to 
set up substantive grounds not specified in the law for exclud- 
ing aliens from the United States. That act simply permits 
the President, until law otherwise provides, to set up require- 
ments for the documentation of aliens seeking entry into the 
United States. It is extremely doubtful whether this power 
extends beyond the requirements of passports and visas as 
means of identifying the alien in question and determining 
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his eligibility to enter the United States under its laws. For- 
years the Congress has set up statutory restrictions upon the 
entry of aliens into the United States; and in the absence of 
clear evidence, which I do not find, I should be extremely 
loath to conclude that the Congress, by permitting the Presi- 
dent to require passports and visas for entry into the United 
States, intended to give to the executive officers of the Gov- 
ernment an unlimited discretion to exclude aliens upon any 
ground which might to them seem proper. 

It is my opinion, however, that the 1921 act is no longer 
applicable with respect to immigrants. Subsequent to 1921 
the Congress enacted the basic Immigration Act of 1924, set- 
ting up in detail requirements for the admission of immi-. 
grants into the United States. In this act the Congress has, 
inter alia, required every immigrant entering the United 
States to have a valid unexpired immigration visa. The im- 
migration visa is defined in detail and the requirements for 
its issuance are specified by the act. In Johnson v. Keating, 
17 F. (2d) 50, the Circuit Court of Appeals for the First 
Circuit, speaking of the effect of the 1924 act upon the 1921 
act, said in part (p. 58) : 

“The act of 1921 under which this proclamation was issued 
is, as quoted above, to ‘continue in force and effect wntil oth- 
erwise provided by law.’ We think that the act of 1924, con- 
taining the provisions above cited and discussed, now contain 
(so far as our present problem is concerned) provisions of 
law excluding any power otherwise vested in the President 
under the act of 1921, and that Congress had ‘otherwise pro- 
vided by law,’ when the proclamation was issued.” (And see 
United States ex rel. London v. Phelps, 22 F. (2d) 288.) 

For the reasons stated, it is my opinion that there is no stat- 
utory authority for the denial of an immigration visa to an 
alien because he is a member of the sect known as Hutterian 
Brothers, who are extremely pacifist and refuse for religious — 
and conscientious reasons to lend support to any kind of war 
measures. 

Respectfully, 
ROBERT H. JACKSON. 
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ERROR IN DETERMINING ELIGIBILITY FOR APPOINTMENT 


Steps taken by the Civil Service Commission in certifying eligibles 
for appointment as second-class postmasters are not jurisdictional in 
the sense that action based thereon is void if irregularities later 
appear. 

A change by the Civil Service Commission in its findings after the 
appointment has been made does not affect the appointment. 


NOVEMBER 28, 1940. 
The Presipent. 

My Dear Mr. Presipent: I have the honor to refer to your 
memorandum of November 26, 1940, transmitting a letter 
of the Civil Service Commission dated November 26, 1940, 
requesting the opinion of the Attorney General with respect 
to the validity of the appointment of a postmaster. 

The letter of the Civil Service Commission states in part: 

“The act of June 25, 1938, provides: ‘No person shall he 
eligible for appointment under this section unless such per- 
son has actually resided within the delivery of the office to 
which he is appointed, or within the city or town where the 
same is situated for one year next preceding the date of 
such appointment if the appointment is made without com- 
petitive examination; or for one year preceding the date 
fixed for the close of receipt of applications for examination 
if the appointment is made after competitive examination.’ 

“On February 3, 1940, the Commission held a competitive 
examination for the position of postmaster at A, a post 
office of the third class. The office of A is located at the 
Veterans’ Administration Facility which was annexed to the 
city of B on June 24, 1935, The residence requirements for 
the examination, under the provision of law quoted above, 
permitted eligibility for candidates within the delivery of 
the A office and within the limits of the city of B in which 
the A office is situated. Included in the group of applica- 
tions received for this examination, were some from candi- 
dates residing outside of the city limits of B but within the 
delivery of the B office. The Commission made a mistake 
in accepting and rating their applications, One such appli- 
cant was on the certificate of eligibles and was selected for 
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the position. He was subsequently confirmed by the Senate 
and received his commission.” 

The Civil Service Commission “recognizes the applica- 
bility to the present case of the legal principles set forth” 
in decisions of former Attorneys General appearing in 20 
Op. 274, 21 Op. 289, id. 335, and 30 Op. 169, but disagrees 
with the correctness of those decisions and desires their 
reconsideration. I find no sufficient reason, however, to 
overrule them. As pointed out in those decisions, “the regu- 
larity of the steps taken by the Civil Service Commission is 
not jurisdictional” in the sense that action based thereon 
is null and void if irregularities later appear. At most, the 
Commission’s findings and certification are quasi-jurisdic- 
tional, and it is not believed that after the appointment 
has been made a change by the Commission in its findings 
renders the appointment void. See Noble v. Union Rwer 
Logging Railroad, 147 U.S. 165. 


Respectfully, 
ROBERT H. JACKSON. 





EXCLUSION OF “INDIANS NOT TAXED” WHEN APPORTIONING 
REPRESENTATIVES 


Whether there are now any “Indians not taxed” (since all Indians 
are subject to the Federal income tax law) is a question not free 
from doubt and for determination by the Congress when appor- 
tioning Representatives under the applicable constitutional 


provision. 

The Attorney General’s opinion upon the question is not necessary 
at this time for any administrative purpose within the Depart- 
ment of Commerce and would not be determinative. 


NovEeMBER 28, 1940. 
The Secretary or CoMMERCE. 
My Dear Mp. Secretary: In your letter of November 9, 


1940, you state in part: | 

“Section 2 of the 14th Amendment to the Constitution 
provides that in apportioning representatives, “Indians not 
taxed” shall be excluded. The census of population upon 
which the reapportionment of Representatives is to be based 
is now being prepared. 
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“Since it appears that today all Indians are subject to the 
Federal income-tax law, your opinion is respectfully re- 
quested as to whether there are any Indians not taxed, 
within the meaning of that phrase as it appears in the 
Constitution and the 14th Amendment thereto. There is 
enclosed herewith a recent opinion of the Solicitor of this 
- Department on this subject.” 

Also enclosed with your letter is an opinion of the Solici- 
tor of the Department of the Interior dealing with the ques- 
tion at some length. 

As pointed out by the Solicitor of the Department of the 
Interior the answer to your question depends upon whether 
the phrase “Indians not taxed” refers (1) to Indians not 
actually paying taxes or only to those who are not subject 
to taxation and (2) to Indians not taxed or subject to tax- 
ation by any taxing authority or only to those not taxed or 
subject to taxation by the States in which they reside. The 
bearing of these preliminary questions upon the question 
presented is apparent in view of the recent decisions of the 
Supreme Court holding that all Indians are subject to the 
Federal income-tax law. 

The question presented has been discussed in a number of 
court decisions but the issue has never been squarely raised 
in any of the decided cases. Some of the cases and some 
statements appearing in the debates in the Constitutional 
Convention lend support. to the view that since al] Indians 
are now subject to the Federal income-tax laws there are no 
longer any Indians not taxed within the meaning of the 
constitutional phrase. On the other hand, other decided 
cases and other statements appearing in the debates in the 
Convention equally support the contrary view. Thus it 
RPRenne that, as stated by your Solicitor, the question pre- 
sents a es ee preblerm,” and that the answer to it is 
not free from doubt. 

The Congress is aware, of course, of the recent decisions 
of the Supreme Court holding all Indians subject to the 
Federal income-tax laws. What construction the Congress 
will now give to the phrase “Indians not taxed” is a question 
for it to decide, and action taken by it with respect. thereto 
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will be final, subject only to review by the courts in proper 
cases brought before them. An opinion on the question by 
the Attorney General would not be determinative, since 
neither the Congress nor the courts would be bound by such 
opinion. 

Moreover, it does not appear that an answer to your ques- 
tion is necessary at this time for any administrative purpose 
within your Department. In my opinion, a continuance by 
vou of the practice heretofore followed in your Department 
with respect to the subject will meet every administrative 
requirement imposed upon your Department in the prem- 
ises, and in addition well may furnish to the Congress 
information desired by that body as a basis for action on its 
part. 

It is recommended, therefore, that you at this time follow 
your former practice, giving to the Congress full informa- 
tion with respect thereto. 


Respectfully, | 
ROBERT H. JACKSON. 


AUTHORITY OF NATIONAL BANKS TO PLEDGE ASSETS TO 
SECURE CERTAIN DEPOSITS | 


A national bank, designated as a depositary of public money, may 
pledge its assets to secure deposits of moneys received by post- 
masters in their official capacities. 

It is not certain that the courts would uphold pledges to secure 
moneys deposited by private litigants in the registry of a United 
States court, moneys collected by receivers of insolvent joint-stock 
land banks, or moneys received and disbursed by market adminis- 
trators administering milk orders issued by the Secretary of 


Agriculture. 
NovEMBER 29, 1940. 

The Srecrerary oF THE TREASURY. | 

My Dear Mr. Secretary: Reference is made to your letter 
of July 19, 1940, requesting my opinion as to whether a 
national bank, which has been duly designated as a deposi- 
tary of public money by the Secretary of the Treasury as 
provided for by section 5153 of the Revised Statutes, as 
amended, may validly pledge its assets to secure the follow- 
ing kinds of deposits: 
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(1) Moneys received by postmasters in their official capaci- 
ties, and deposited by them pursuant to section 3848 of 
Rev. Stat. of 1873, as amended (U.S. C., title 39, sec. 48). 

(2) Moneys paid into a United States court, which are 
deposited in the name and to the credit of the court pursuant 
to section 995 of Rev. Stat. of 1873, as amended (U. S. C., 
title 28, sec. 851). 

(3) Moneys collected by receivers of insolvent joint-stock 
land banks, paid over to the Treasurer of the United States, 
subject to the order of the Farm Credit Administration, 
and subsequently, on order of the Farm Credit Administra- 
tion, deposited to the credit of the receivers. 

(4) Moneys received by market administrators, under or- 
ders and regulations prescribed by the Secretary of Agri- 
culture pursuant to the Agricultural Adjustment Act of 
1938, 48 Stat. 31, as reenacted and amended by the act of 
June 3, 1937, 50 Stat. 246 (U.S. C., Supp. V, title 7, sec. 601, 
et seq.). 

Section 5153 of the Revised Statutes (derived from section 
45 of the National Banking Act of June 8, 1864) as amended, 
and as it appears in the Code, provides in part (U. 8. C.,, 
title 12, sec. 90): 

“All national banking associations, designated for that pur- 
pose by the Secretary of the Treasury, shall be depositaries 
of public money, under such regulations as may be prescribed 
by the Secretary * * *. The Secretary of the Treasury 
shall require the associations thus designated to give satis- 
factory security, by the deposit of United States bonds and 
otherwise, for the safe-keeping and prompt payment of the 
public money deposited with them. * * *” 

In Texas & Pacific Ry. v. Pottorff, 291 U.S. 245, the Su- 
preme Court held that a national bank was without authority 
to pledge its assets as security for private deposits, and in 
Marion v. Sneeden, 291 U.S. 262, the authority of national 
banks to pledge their assets to secure deposits of State and 
local governmental agencies was likewise denied, except where — 
permission is given by the act of June 25, 1930, c. 604, 46 Stat. 
809 (U.S. C., title 12, sec. 90). To permit the pledge, the 
Court pointed out in the Pottorff case, would be inconsistent 

58039"—42—vol. 3935 
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with many provisions of the National Banking Act which 
are designed to ensure, in case of disaster, uniformity in the 
treatment of depositors and a ratable distribution of assets. 

The cases mentioned above dealt with the private aspect 
of national banks. In /nland Waterways Corp. v. Young, 
309 U.S. 517, the function of national banks as depositaries 
of Federal funds was considered. In that case the deposits 
were made by three governmental agencies, two of which 
were corporations wholly owned by the United States. The 
Supreme Court held that a national bank was authorized to 
pledge its assets to secure deposits of such Federal funds 
even if they were not “public money” within the scope of 
section 45 of the National Banking Act. Although the 
agencies were not required by statute to obtain security for 
the particular deposits, the Court observed that the Congress 
for many years had been concerned with protecting the in- 
tegrity of Government moneys, and had recognized the power 
of national banks to give security for deposits “of a govern- 
mental nature” by laying upon various agencies, charged 
with the custody of such funds, a duty to exact collateral. 
It was pointed out that the funds of the Government corpora- 
tions were for all practical purposes Government funds 
and that any losses of such moneys would be borne by the 
Government. Support for the implied power of national 
banks to pledge their assets to secure such deposits was also 
found in the long-continued administrative practice to re- 
quire security in similar transactions. 

Judged by the above standards there seems to be no doubt 
that national banks are authorized to give security for moneys 
received by postmasters in their official capacities and de- 
posited by them pursuant ta section 3848 of the Revised 
Statutes. 

Section, 3848 of the Revised Statutes, as amended (U.S. C., 
title 39, sec. 48), provides: 

“The postmaster at Washington and postmasters at cities 
where there is a designated depositary shall deposit the postal 
revenues and all money accruing at their office, as often as 
once a week at least, and as much oftener as the Postmaster 
General may direct.” 
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It appears from the documents submitted that moneys 
received by postmasters in their official capacities consist. 
mainly of proceeds from the following: postal savings, 
insurance and registry fees, the regular transmission of the 
nails, collect-on-delivery service, and money orders. ‘These 
moneys are the property of the United States and any loss of 
such funds would fall upon the Federal Government. United 
States v. Brock (W. D. La.), 5 F. (2d) 265; United States v. 
Porter (S. D. Idaho), 24 F. (Qd) 139. 

The board of trustees of the postal savings funds is ex- 
pressly authorized to require security from the national banks 
to ensure the safety of deposits of such funds. Act of June 
25, 1910, c. 386, sec. 9, 86 Stat. 816; U.S. C., title 39, sec. 759. 
In addition, I am advised, informally, by your Department. 
that it has been the practice for many years to require security 
from national banks for the protection of all deposits of 
moneys received by postmasters in their official capacities. 
Such moneys appear to be public moneys and in any event. 
they are clearly within the ruling in /niand Waterways Corp. 
v. Young, supra. 

Questions Nos. 2 and 3 will be considered together. 

(2) Moneys paid into a United States court which are 
deposited in the name and to the credit of the court pur- 
suant to section 995 of the Revised Statutes. 

(3) Moneys collected by receivers of insolvent joint stock 
land banks, paid over to the Treasurer of the United States 
subject to the order of the Farm Credit Administration, and 
subsequently, on order of the Farm Credit Administration, 
deposited to the credit of the receivers. 

Section 995 of the Revised Statutes, as amended (U.S. C., 
title 28, sec. 851), provides in part: 

“All moneys paid into any court of the United States, or 
received by the officers thereof, in any cause pending or 
adjudicated in such court, shall be forthwith deposited with 
the Treasurer, or a designated depositary of the United 
States, in the name and to the credit of such court.” 

Section 996 of the Revised Statutes directs that when 
the right to money paid into Federal courts has been 
adjudicated and remains unclaimed for at least five years it- 





524 Pledging of Assets by National Banks 


shall be deposited in the Treasury of the United States, in 
the name of the United States. It further provides that 
any person entitled to any such money may, on petition to 
the court and proof of right thereto, obtain an order of the 
court directing the payment of such money to the claimant. 
Unclaimed money of individuals whose whereabouts are un- 
known which has been deposited in the Treasury is carried in 
a trust fund account. Act of June 26, 1934, c. 756, sec. 17, 
48 Stat. 1924, 1931. 

Section 99 of the Criminal Code provides that a clerk 
or other officer of a court of the United States who fails 
to deposit money belonging in the registry of the court with 
the Treasurer, or a designated depositary of the United 
States, shall be guilty of the statutory crime of embezzle- 
ment. Section 100 of the Criminal Code makes any other 
person receiving such money from a clerk or other officer of 
a court of the United States guilty of the statutory crime of 
embezzlement. (U.S. C., title 18, secs. 185, 187). 

Joint stock land banks are privately capitalized institu- 
tions which were established under the provisions of the 
Federal Farm Loan Act of July 17, 1916, c. 245, 39 Stat. 
360, 374, to make long-term amortized loans secured by first 
mortgages on farm real estate. The Farm Credit Adminis- 
tration, as successor to the Federal Farm Loan Board, exer- 
cises general supervisory authority over the banks and directs 
their liquidation in cases of receivership. Receivers, who 
are appointed by the Farm Credit Administration, are re- 
quired by section 29 of the act to “pay over all money so 
collected to the Treasurer of the United States, subject to 
the order of the Farm Credit Administration [Federal Farm 
Loan Board],” (U.S. C., title 12, sec. 962). These moneys 
are subsequently deposited in the national banks to the 
credit of the receivers to provide them with working funds 
and in addition certain other funds are deposited by the re- 
ceivers in the national banks. With respect to the deposits 
carried by the receivers the Acting Secretary of Agriculture 
advises : | | 

“The deposits carried by receivers of insolvent joint stock 
land banks in national banks are of two kinds: The first 
represents funds which are used to pay operating expenses, 
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As stated in the opinion of the General Counsel of the Treas- 
ury Department, a copy of which was enclosed with your 
letter, these funds consist of moneys collected by the receiv- 
ers, paid over to the Treasurer of the United States subject to — 
the order of the Farm Credit Administration, and subse- 
quently on order of the Farm Credit Administration, depos- 
ited to the credit of the receivers to provide them with 
working funds. 

“The second type of deposit carried by the receivers in 
national banks consists of funds which are not mentioned 
in the opinion of the General Counsel of the Treasury Depart- 
ment. These funds include such items as insurance pro- 
ceeds, abstract deposits, and earnest money deposits, which 
are all held by the receivers in their local depositories pend- 
ing determination of the disposition to be made of the funds. 
Insurance proceeds represent moneys paid to the receivers 
by insurance companies on account of insured losses of im- 
provements on properties covered by mortgages held by the 
receivers. These funds are retained by the receivers pending 
determination whether they shall be turned over to the mort- 
gagors for reconstruction of the destroyed improvements, or 
applied on the mortgage debts. Abstract deposits consist 
of moneys received by the receivers as security for the return 
of abstracts of title loaned by them to third parties. Earnest 
money deposits arise in connection with sales of real estate 
by the receivers.” 

With respect to moneys paid into the registry of the court, 
it is assumed that the United States is not a party to the liti- 
gation and has no proprietary interest in the funds. These 
moneys and those collected by the receivers of the joint stock 
land banks are, therefore, funds held for the benefit of pri- 
vate persons. Such funds are not public moneys of the 
United States as that term is ordinarily understood. Neither 
do they appear to be Federal funds in the sense that the 
Government has any proprietary interest in them. It might, 
therefore, be suggested that these funds are essentially pri- 
vate moneys and that in the absence of specific authorization 
national banks are not empowered to give security for depos- 
its of such moneys. It is, of course, to be remembered that 
where security is lawfully obtained it results in a preference 
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to the holder or owner thereof over other bank depositors in 
the event of insolvency of the bank. 

On the other hand, the Congress has authorized the use of 
the Treasury as a depositary for these funds, thus evidencing 
an intention to protect them. It is also true that although 
the officials charged with the custody of the funds are acting 
in a fiduciary capacity, they nevertheless are exercising 
governmental functions. Their duty to protect the integrity 
of such funds would appear to be as strong as that of other 
Government officers charged with the custody of “Federal 
funds.” It being in the public interest to safeguard these 
funds, it is possible that the courts might hold that national 
banks have implied authority to give security for deposits of 
such funds. This question, however, has not been passed on, 
by the courts and, therefore, I am unable to advise you that 
national banks may validly pledge their assets to secure such 
deposits. In view of the uncertainty it appears advisable to 
procure clarifying legislation if the funds are to be deposited 
in national banks. 

Your fourth question relates to moneys received by mar- 
ket administrators administering certain milk orders issued 
by the Secretary of Agriculture pursuant to the provisions 
of the Agricultural Marketing Agreement Act of 1937 (50 
Stat. 246), which reenacted and amended certain provisions 
of the Agricultural Adjustment Act of 1988, as amended 
(48 Stat. 31). | 

The purpose of the above statute is to establish and main- 
tain such orderly marketing conditions for agricultural 
commodities in interstate commerce as will establish prices 
to farmers at a level that will give agricultural commodities 
a purchasing power with respect to articles that farmers 
buy, equivalent to the purchasing power of agricultural 
commodities in a prescribed base period. Section 8 (b) of 
the act authorizes the Secretary of Agriculture to enter into 
marketing agreements with producers and others engaged in 
the handling of any agricultural commodity or product 
thereof, only with respect to such handling as is in the 
current of interstate or foreign commerce or which directly 
burdens, obstructs, or affects, interstate or foreign commerce 
in such commodity or product thereof. Section 8 (c) pro- 
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vides for the issuance of orders, in certain situations and 
under certain conditions, regulating the handling of certain 
commodities, including milk. The statute authorizes the 
Secretary of Agriculture to classify milk in accordance with 
the form in which or the purpose for which it is used, and 
to fix minimum prices for each such use classification which 
all handlers shall pay, and the time when and manner in 
which payments shall be made, for milk purchased from 
producers or associations of producers. Such prices are 
required to be uniform as to all handlers, subject to certain 
adjustments. Uniformity of returns to milk producers 1s 
attained through the employment of an equalization pool, 
sometimes called the producer settlement fund. Such a 
fund is provided for in Order No. 27 of August 5, 1938, 
issued by the Secretary of Agriculture, regulating the han- 
dling of milk in the New York Metropolitan Area, and pre- 
scribing the duties of the market administrator as the agency 
for the administration of the order, 3 F. R. 1945. 

The producer settlement fund is administered by the 
market administrator who is required to determine, subject 
to the provisions of the statute and the order, each pre- 
ducer’s net pool obligation and to compute the uniform price 
to be paid to producers for milk received, subject to loca- 
tion and other specified differentials. 

The operation of the producer settlement fund is described 
by the Supreme Court in United States v. Rock Royal 
Co-Op., 307 U.S. 538, 571: 

“In order to equalize the prices received by producers, 
handlers are required to clear their purchases through the 
producer settlement fund. Payments into and withdrawals 
from this fund depend upon the ‘value’ of the milk received 
which is fixed by the Order at different prices governed by 
the use made by the handler of the purchased milk and upon 
whether his obligations to producers are greater or less than 
the uniform price due the producers under the scheme. The 
result of the use of the device of an equalization pool is that 
each producer, dealing with a proprietary handler, gets 
a uniform or weighted average price for his milk, with 
differentials for quality, location or other usual market 
variations, irrespective of: the manner of its use.” 
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Handlers are also required to pay to the market admin- 
istrator funds representing deductions made by the handlers 
from moneys due producers. These funds are carried in 
a special account and are expended by the market admin- 
istrator in rendering certain marketing services to the 
producers. 

In addition to the producer settlement fund, article VITI 
of the order requires each handler to pay monthly to the 
market administrator, as his pro rata share of the expense of 
administration, a sum not, exceeding 2 cents per hundred- 
weight on the total quantity of milk received from producers 
at plants operated by such handlers. Such administration 
expenses include the compensation of the administrator, cost 
of his bond, and office expenses. 

The statute contains no provision for depositing the funds 
in the custody of the market administrator in the Treasury 
or in national or other banks. It provides a penalty for 
violation by any handler of any provision of such an order, 
other than a provision calling for payment of a pro rata share 
of expenses which may be collected, if necessary, through an 
action for such purpose against the handler or in connection 
with a suit to enforce compliance with the order brought 
under section 8a (6) of the act. 

It does not appear that the moneys paid to the market 
administrator are public moneys of the United States in the 
sense that they are required to be covered into the Treasury 
of the United States and thus be subject to the general stat- 
utes governing the disposition of public moneys. It seems 
doubtful that they are “public money” within the scope of 
section 5153 of the Revised Statutes, as amended. These 
moneys are, however, collected, controlled, and disbursed for 
public use, and it clearly is the duty of the market adminis- 
trator to conserve and protect them. Since it is not clear that 
the Congress intended any loss of the moneys to be borne 
by the producers, handlers, or other persons subject to the 
act, it may be that it was the intention of the Congress that 
these moneys, when deposited in national banks, should be 
protected by the taking of collateral security. Even though 
the Government might not legally sustain a loss in the case 
of the failure of national banks in which these moneys were 
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deposited, the courts might nevertheless find, in view of the 
nature of the moneys, that they are “Federal funds” within 
the ruling in the /nland Waterways case, or that the principle 
of that case extends to such deposits. 

On the other hand, it might be suggested that the fund is 
a private fund which the market administrator holds in trust 
for distribution to certain persons who are the beneficiaries 
of such trust, and that the Government has no pecuniary in- 
terest in the fund. If the courts should adopt this line of 
reasoning, they might hold that the moneys are not benefi- 
cially owned by the United States and hence do not fall 
within the ruling in the /nland Waterways case, and that in 
the absence of specific authorization from the Congress na- 
tional banks are not empowered to pledge their assets to 
secure deposits of such moneys. Since the precise nature of 
the Government’s interest in the moneys is not free from 
doubt, and since it cannot be predicted with certainty which 
line of reasoning the courts will adopt, it appears advisable, 
as in the case of the moneys referred to in Nos. 2 and 3 above, 
to secure clarifying legislation. In the meantime, I advise 
that you continue to require security from national banks for 
the protection of deposits made therein by market adminis- 
trators of funds administered by them pursuant to milk or- 
.ders similar to Order No. 27, above mentioned, or to make 
other arrangements for the protection of such funds. 

Respectfully, 
ROBERT H. JACKSON. 





EMERGENCY FACILITY AMORTIZATION DEDUCTIONS— 
CERTIFICATE OF GOVERNMENT PROTECTION 


If the Secretary of War and the Advisory Commission to the Council 
of National Decfonse find that a proposed supply contract will ade-. 
quately protect the Government with reference to the future use 
and disposition of emergency facilities, the contract will constitute 
sufficient basis for issuance of a Certificate of Government Protec- 
tion, permitting tax amortization deductions, under the Second 
Revenue Act of 1940. 

NOvEMBER 30, 1940. 

The SECRETARY OF WAR. 

My Dear Mr. Secretary: In your letter of October 28, 

1940, you requested my opinion whether a proposed plan 
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outlined therein could be adopted as a basis for the issuance 
of certificates under the first sentence of subsection (1) of 
section 302 of the Second Revenue Act of 1940 (c. 757, 54 
Stat. 974, 1002, app. Oct. 8, 1940). On November 25, 1940, 
I advised you that viewing your question in the abstract I 
was unable to approve it for general application. In your 
letter of November 28, 1940, you state that “it was not the 
intention of this Department to seek approval of this plan 
‘for general application’” and request that the question be 
considered in its application to a specific case which you 
outline. 

With respect to the specific case outlined you state: 

“As a result of competitive bidding, the War Depart- 
ment made an award to the ABC Company to manufacture 
700,000 shell forgings at a unit price of $3.18, total price 
being $2,191,000, deliveries to be completed. in November 
1941. This award was approved by the Advisory Commis- 
sion to the Council of National Defense and confirmed by 
letter of intent to the contractor dated September 20, 1940, 
a copy of which is inclosed and marked 1. A Supply Con- 
tract on U. S. Standard Form No. 32, a copy of which form 
is inclosed and marked 2 was thereafter entered into be- 
tween the Government and the ABC Company as contractor. 

“The capacity for the production of shell forgings is lim- 
ited and it is important for the Government in the interest - 
of national defense that this capacity be increased by the 
creation of additional facilities. As appears in the letter 
of intent it is contemplated that the contractor would pur- 
chase necessary facilities for the production of shell forg- 
ings. In order to expedite such production and to make 
delivery of the shell forgings within the time provided in 
the contract, the contractor did acquire and install the fol- 
lowing facilities at approximately the following cost: 


2 forging machines @ $55,000 each______-_________._____- $110, 000 
2 furnaces @ $12,000 each______________--_ eek 24, 000 


Conveyors and handling equipment_______-__-___________ 30, 000 
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“These figures include installation and erection costs. The 
forging machines are especially designed for this particular 
use and have no other commercial value. If the furnaces 
were removed from the contractor’s plant they would have a 
value of not over $5,000 each. The conveyors and handling 
equipment, if removed, would be valueless. ‘The cost of the 
acquisition, installation and erection of these facilities was 
taken into consideration by the contractor in its bid price. 
Accordingly, it will be reimbursed for such cost by the 
Government in the price paid for the shell forgings. 

“The contractor wishes to apply for a Certificate of Gov- 
ernment Protection under the provisions of subsection (1) 
of section 302 of the Second Revenue Act of 1940, and is 
willing to enter into a Supplemental Agreement substan- 
tially in the form of the inclosure marked 3. The Con- 
tracting Officer is prepared to recommend the execution of 
this proposed Supplemental Agreement and the Chief of 
Ordnance will approve this recommendation. It is the opin- 
ion of the Secretary of War that the provisions in the pro- 
posed Supplemental Agreement adequately protect the 
United States in the future use and disposition of the 
facility.” 

Much has been said in the Congress and elsewhere about 
the present national defense program and its prospective 
extension over a period of five years unless sooner ended by 
termination of the existing emergency. Various provisions 
of recently enacted statutes, including the Second Revenue 
Act of 1940, seem to show, impliedly at least, that the Con- 
gress has adopted this concept of the period during which 
the program will continue. Also in connection with the 
program and for the purpose of expediting it, the Congress 
has authorized the use of appropriated funds for the con- 
struction of emergency facilities necessary in connection 
therewith or for the reimbursement to contractors for the 
cost to them of the erection of such emergency facilities. 
It is recognized that if the Government finances the cost 
of such facilities, in whole or in part, it will have an interest 
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in them and ‘should be protected with respect to their future 
use and disposition. 

The pertinent provisions of subsection (1) of section 302 
of the Second Revenue Act of 1940 read : 
_ “Protection of the United States—If the taxpayer has 
been or will be reimbursed by the United States for all or a 
part of the cost of any emergency facility pursuant to any 
contract with the United States, either— 

“(1) directly, by a provision therein dealing expressly 
with such reimbursement, or 

“(2) indirectly, because the price paid by the United 
States (insofar as return of cost of the facility is used as 
a factor in the fixing of such price) is recognized by the 
contract as including a return of cost greater than the nor- 
mal exhaustion, wear and tear, 


“no amortization deduction with respect to such emergency 
facility shall be allowed for any month after the end of the 
month in which such contract is made, unless, before the 
expiration of ninety days after the making of such contract 
or one hundred and twenty days after the date of the enact- 
ment of the Second Revenue Act of 1940, whichever of such 
periods expires the later, the Advisory Commission to the 
Council of National Defense, and either the Secretary of 
War or the Secretary of the Navy certify to the Commis- 
sioner that such contract adequately protects the United 
States with reference to the future use and disposition of 
such emergency facility. * * *” 

The Supplemental Agreement enclosed with your letter 
provides in paragraph 1: 

“1, The contractor, at its own expense, shall care for and 
maintain such Emergency Facilities without cost to the 
Government for a period of five years after the completion 
or termination of this contract or until the end of the emer- 
gency period, whichever date shall be later, in order that 
said Facilities shall be available to the Government for such 
future use and disposition as may be required by the Gov- 
ernment. During said period the contractor will give the 
Government priority in the use of said Facilities, keeping 
them available, at its own expense, for future orders which 
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may be placed by the Government. The contractor will ac- 
cept future orders from the Government upon prices to be 
agreed upon, which shall not include any charge for the 
use or on account of the cost of said Facilities. Subject 
to the rights of the Government as herein provided, the 
contractor may use said Facilities for purposes, if any, nor- 
mally incident to the production carried on by it, providing 
that before accepting an order which involves the use of 
such Facilities from any one other than the War Depart- 
ment, the contractor will first obtain the written consent of 
the Chief of Ordnance of the War Department.” 

As I read paragraph 1 of the proposed Supplemental 
Agreement as now drafted, it provides (1) that the facilities 
involved shall be maintained without cost to the Government. 
during the remainder of the present emergency upon which 
the national defense program is based or for five years after 
November 1941, whichever is the longer period; (2) that 
during such period the facilities are to be available for use 
for the benefit or in the interest of the Government, if and 
“when required; and (8) that at the end of such period the 
facilities are to be subject to such future use and disposition 
as may be required by the Government under applicable 
laws. It is believed, however, that the paragraph should 
be modified or changed to make this more definite, and the 
following redraft of thé paragraph is suggested: 

“1, The contractor, at its own expense, shall care for and 
maintain such facilities without cost to the Government. for 
a period of five years after the completion or termination 
of this contract or until the end of the emergency period, 
whichever date shall be later, in order that said facilities 
shall be available to the Government during such period and 
thereafter be subject to such future use and disposition as 
may be required by the Government. During said period 
the contractor will give the Government priority in the use 
of said facilities, keeping them available, at its own expense, 
for future orders which may be placed by the Government. 
The contractor will accept future orders from the Govern- 
ment upon prices to be agreed upon, which shall not include 
any charge for the use or on account of the cost of said. 
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facilities. Subject to the rights of the Government as herein 
provided, the contractor may use said facilities for purposes, 
if any, normally incident to the production carried on by it, 
providing that before accepting an order which involves the 
use of such facilities from any one other than the War De- 
partment, the contractor will first obtain the written consent 
of the Chief of Ordnance of the War Department.” 

It is also believed that paragraph 2 of the proposed Sup- 
plemental Agreement should be modified or changed so as 
to prevent the facilities from being mortgaged or disposed 
of at any time without the consent of the Secretary of War 
The following redraft of the paragraph is suggested: 

“2. The title to all the emergency facilities shall be in the 
contractor. The contractor shall allow no mortgage or 
other lien hereafter to become an encumbrance upon the 
emergency facilities and shall make no conveyance or trans- 
fer of said emergency facilities or of any item thereof, unless 
written consent of the Secretary of War thereto 1s first 
obtained.” 

It is my opinion that if in connection with and under the 
circumstances surrounding the case outlined in your letter 
of November 28, 1940, you find that the proposed Supple- 
mental Agreement, modified or changed in accordance with 
the suggestions herein for the redrafting of paragraphs 1 
and 2 thereof, will adequately protect “the United States 
with reference to the future use and disposition” of the 
facilities involved, and that finding is concurred in by the 
Advisory Commission to the Council of National Defense, 
the proposed Supplemental Agreement so modified and prop- 
erly executed by the parties to the original contract will 
constitute sufficient basis for the issuance of a certificate 
under the above-quoted provisions of subsection (1) of sec- 
tion 302 of the Second Revenue Act of 1940. Concurrence 
in this finding by the Advisory Commission to the Council 
of National Defense is necessary, since the statute requires 
that Commission to join with you in the issuance of the 
certificate. . 

Respectfully, 
ROBERT H. JACKSON. 
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FOREIGN PROPAGANDA, EXCLUSION FROM MAILS 


A person outside the United States who uses the mails to commit 
here an act forbidden by statute is liable to the penalties of the 
statute. 

Propaganda dispatched by an agent of a foreign principal who has 
not registered under the act of June 8, 1938, as amended, may be 
excluded from the mails. 


Decemper 10, 1940. 
The Postmaster GENERAL. 

My Dear Mr. POSTMASTER GENERAL: In your letter of 
November 20, 1940, you request my opinion whether you 
have authority to exclude from the mails under section 343, 
title 18, U. S. C., matter of the character described in your 
letter if it be first ascertained from the State Department 
that the foreign mailers of such matter have not complied 
with the provisions of section 233, title 22, U. S. C., and the 
Foreign Agent Registration Act of 1938, sections 223a—238¢, 
title 22, U.S. C. 

You state in part: 

“The matter in question 1s coming into this country in 
large quantities principally ‘Via Siberia.’ Recently one 
Japanese ship bore some 3,000 pounds of ‘prints’ mailed by 
individuals and concerns in Germany to persons in the 
United States. The matter is open to postal inspection. In 
general, it purports to give ‘news and views’ to influence 
American readers in behalf of Germany and the Axis powers 
against the British and the democracies. In the pursuit 
of this aim it perverts and distorts the facts. It 1s of such 
a character as would subject the mailers, who have not 
registered as foreign agents with the State Department, to 
the penalties imposed by the provisions of 22 U. S. Code 
933 and 233e and 18 U.S. Code 98.” 

Section 343, title 18, U. S. C., 1s taken from section 1 
of title XII of the act of June 15, 1917, 40 Stat. 230, which 
reads in pertinent part: 

“Every letter, writing, circular, postal card, picture, print, 
engraving, photograph, newspaper, pamphlet, book, or other 
publication, matter, or thing, of any kind, in violation of any 
of the provisions of this act is hereby declared to be non- 
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mailable matter and shall not be conveyed in the mails or 
delivered from any post office or by any letter carrier: Pro- 
vided, 'That nothing in this act shall be so construed as to 
authorize any person other than an employee of the Dead 
Letter Office, duly authorized thereto, or other person upon a 
search warrant authorized by law, to open any letter not 
addressed to himself.” 


Section 98, title 18, U. S. C., is also taken from the said 
act of June 15, 1917, having embodied in it the following 
provision of section 22 of title XI of that act: 

“Whoever, in aid of any foreign government, shall know- 
ingly and willfully have possession of or control over any 
property or papers designed or intended for use or which 
is used as the means of violating any penal statute, or any 
of the rights or obligations of the United States under any 
treaty or the law of nations, shall be fined not more than 
$1,000 or imprisoned not more than two years, or both.” 

Sections 2338a to 233g of title 22, U. S. C., are taken from 
the act of June 8, 1938, 52 Stat. 631, as amended by the act 
of August 7, 1939, 538 Stat. 1244 (known as the Foreign 
Agent Registration Act of 1938). Section 2 of that act, as 
amended, requires “every person whois * * * an agent 
of a foreign principal” to file with the Secretary of State 
“a registration statement, under oath, on a form prescribed 
by the Secretary which shall set forth” certain specified in- 
formation. Section 4 requires the Secretary to retain in 
permanent form all statements filed under the act and pro- 
vides that such statements shall be public records and open 
to public examination and inspection. Section 5 subjects 
a person who violates the provisions of the act to a fine of 
not more than $1,000 or imprisonment for not more than 
two years, or both. Section 1, among other things, gives 
the following definitions of the terms “foreign principal” 
and “agent of a foreign principal,” as used in the act: 

“(c) The term ‘foreign principal’ includes the govern- 
ment of a foreign country, a political party of a foreign 
country, a person domiciled abroad, any foreign business, 
partnership, association, corporation, or political organiza- 
tion, or a domestic organizatior subsidized, directly or 
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indirectly, in whole or in part by any of the entities described 
herein ; 

“(d) The term ‘agent of a foreign principal’ means any 
person who acts or engages or agrees to act as a public- 
relations counsel, publicity agent, or as agent, servant, rep- 
resentative, or attorney for a foreign principal, and shall in- 
clude any person who receives compensation from or is 
under the direction of a foreign principal: Provided, how- 
ever, That such term shall not include— 

“(1) a duly accredited diplomatic or consular officer of 
a foreign government who is so recognized by the Depart- 
ment of State of the United States; nor 

“(2) any official of a foreign government recognized 
by the United States as a government other than a public- 
relations counsel or publicity agent or a citizen of the United 
States, whose status and the character of whose duties as 
such official are of record in the Department of State of the 
United States; nor 

“(3) any member of the staff of or person employed by 
a duly accredited diplomatic or consular officer of a foreign 
government who is so recognized by the Department of State 
of the United States, other than a public-relations counsel 
or publicity agent, whose status and the character of whose 
duties as such member or employee are of record in the 
Department of State of the United States; nor' 

“(4) any person performing only private, nonpolitical, 
financial, mercantile, or other activities in furtherance of the 
bona fide trade or commerce of such foreign principal; nor 

“(5) any person engaged only in activities in furtherance 
of bona fide religious, scholastic, academic, or scientific pur- 
suits or of the fine arts.” 

The purpose of the act of June 8, 1938, as shown by its 
language and its legislative history, “is to make available 
to the American public the sources that promote and pay for 
the spreading of * * * foreign propaganda” in the 
United States. The Committee on Foreign Relations of the 
Senate in reporting on the bill which became the statute said 
in part (S. Rept. 1783, 75th Cong., 3d sess.) : 

58039™—42— vol. 389 36 
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“This bill does not in any way impair the right of 
freedom of speech, or of a free press, or other constitu- 
tional rights. On the other hand, this measure does 
provide that an alien) * * * and American citizens who 
accept foreign pontice! propaganda employment, shall 
register; * * 

“We believe that the spotlight of pitiless publicity will 
serve as a deterrent to the spread of pernicious propaganda. 
We feel that our people are entitled to know the sources of 
any such efforts, and the person or persons or agencies 
carrying on such work in the United States. 

“~e * * The passage of this bill will force propaganda 
agents representing foreign agencies to come out ‘in the open’ 
in their activities, or to subject themselves to the penalties 
provided in said bill.” 

It seems well settled that if a person outside of the United 
States uses the United States mails for the purpose of com- 
mitting an act which if committed by him while in the 
United States would constitute a violation of a criminal 
statute of the United States he thereby renders himself 
liable to the penalties of such statute. /n Re Palliser, 186 
U. S. 257; Strassheim v. Daily, 221 U. S. 280; Horwitz v. 
United States, 63 F. (2d) 706. If, therefore, the mail mat- 
ter involved is of such a chavaeter that its dissemination 
within the United States by an agent of a foreign principal 
acting within the United States would fall within the pur- 
view of the act of June 8, 1938, as amended, it follows that 
its dissemination here by such an agent acting outside the 
United States but using the United States mails to affect 
the dissemination, without first having filed with the Sec- 
retary of State the “registration statement” required by sec- 
tion 2 of said act, would constitute a violation of the penal 
provisions of the act, rendering the agent liable to the penal- 
ties therein prescribed. 

Also, it is believed that in such circumstances the act of 
such agent in so mailing the matter—thus using matter under 
his control as a means of violating the penal provisions of the 
act of June 8, 1938, as amended—would constitute a viola- 
tion of section 22 of title XI of the act of June 15, 1917, and 
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that, therefore, section 1 of title XII of the latter act would 
authorize you to exclude the matter from the mails. A 
contrary ruling would permit agents of foreign principals 
who had not registered as such to disseminate their prop- 
aganda in this country through the mails, thereby defeating 
the purpose of the 1938 act. | 

Accordingly, if you find that the mail matter involved is 
of such a character that distributors of it in this country 
would be subject to the provisions of the act of June 8, 
1938, as amended, and you further find that the foreign 
mailers of the matter have not complied with section 2 
of that act by registering as foreign agents with the State 
Department, you will be authorized, in my opinion, under 
section 1 of title XII of the act of June 15, 1917, to exclude 
the matter from the United States mails. 

Respectfully, , 
ROBERT H. JACKSON. 





NEUTRALITY ACT—PURCHASE OF CANADIAN GOVERNMENT 
BONDS BY AMERICAN CITIZEN RESIDING IN CANADA 


Section 7 (a) of the Neutrality Act of 1939 does not prohibit an 
American citizen residing in Canada from purchasing Canadian 
war-saving certificates and Canadian war-loan bonds. 


DECEMBER 16, 1940. 
The SEcRETARY OF STATE. 

My Dear Mr. Secretary: Reference is made to the letter 
of November 16 from the Assistant Secretary of State and to 
your letter of December 6, requesting my views whether sec- 
tion 7 (a) of the Neutrality Act of 1939 prohibits an Ameri- 
can citizen (an individual), regularly residing in Canada, 
from buying with his Canadian income Canadian war- 
savings certificates and Canadian war-loan bonds. 

The pertinent provisions of the Neutrality Act of 1939 
(c. 2, 54 Stat. 4, approved November 4, 1939), are as follows: 

“Srecrion 1. (a) That whenever the President, or the Con- 
gress by concurrent resolution, shall find that there exists a 
state of war between foreign states, and that it is necessary 
to promote the security or preserve the peace of the United 
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States, or to protect the lives of citizens of the United 
States, the President shall issue a proclamation naming the | 
states involved * * ¥*,.” 

“Src. 7. (a2) Whenever the President shall have issued a 
proclamation under the authority of section 1 (a), it shall 
thereafter be unlawful for any person within the United 
States to purchase, sell, or exchange bonds, securities, or 
other obligations of the government of any state named in 
such proclamation * * *,” 

Pursuant to the authority contained in section 1 (a) 
above, the President issued a proclamation on November 4, 
1939 (superseding the proclamation dated September 10, 
1939), proclaiming a state of war between Canada and Ger- 
many (4 F. R. 4498). 

The words “any person within the United States,” as used 
in section 7 (a) of the Neutrality Act, are to be taken in 
their ordinary sense, there being nothing in the statute as a 
whole or in its history to indicate a contrary intention. As 
you have pointed out, the provision is not directed to citizens 
of the United States but to “any person within the United 
States.” The provision does not purport to apply to persons 
outside the United States and therefore I have no doubt 
that, as you and your legal adviser have concluded, the pro- 
vision is not applicable to a case of the character here in 
question. 

Respectfully, 
ROBERT H. JACKSON 


OPINIONS PUBLISHED OUT OF ORDER? 


DELEGATION OF CERTAIN POWERS AND DUTIES TO THE 
ASSISTANT SECRETARIES OF COMMERCE 

The Secretary of Commerce is just aS much chargeable with 
responsibility in connection with a duty imposed upon his De- 
partment as in connection with a duty imposed upon him. 

The Congress knows that the Secretary cannot personally perform 
all such duties and its enactments must be read in the light of 
such knowledge, with intention, nevertheless, that the duties are to 
be performed. 

The Secretary may properly delegate to the Assistant Secretaries 
of Commerce all or any part of the duties and authority vested in 
him or in his Department by the statutes and Executive order 
mentioned, in accordance with the principles and subject to the 
practical considerations stated in the opinion. 


OcrosBeER 14, 1983. 
The SEcRETARY OF COMMERCE, 

Str: I have the honor to comply with your request of 
September 21 for my opinion concerning your authority to 
delegate to the Assistant Secretaries of Commerce the pow- 
ers and duties imposed upon you or upon your Department 
by the statutory provisions indicated in the following 
paragraphs of your letter. 

“Acts of June 19, 1886, as amended (U. S. C., title 46, 
sec. 820) ; June 9, 1910, as amended (U.S. C., title 46, sec. 
518); R. S. 5294, as amended (U. S. C., title 18, sec. 642) ; 
act of June 26, 1884, U. S. C.,, title 18, sec. 643); act of 
March 3, 1897 (U. S. C., title 33, sec. 364); act of June 7, 
1918 (U. S. C., title 46, sec. 288); R. S. 4146, as amended 
(U.S. C., title 46, sec. 23); and act of January 16, 1895, as 
amended (U. S. C., title 46, sec. 108); authorizing the 
Secretary of Commerce to remit or mitigate fines, penalties, 
or forfeitures, provided for by laws relating to vessels. 

“Act of June 14, 1906 (U.S. C., title 48, secs. 243-244) ; 
act of June 26, 1906 (U.S. C., title 48, secs, 230-242) ; and 
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the act of June 6, 1924 (U.S. C., title 48, secs, 221-228) ; 
authorizing the Secretary of Commerce to set apart and 
reserve fishing areas in the waters of Alaska, establish 
closed seasons therein, fix size of fishing apparatus, limit 
catch of fish, and ieee rules and rorianions to carry into 
effect the provisions of such laws. * * 

“Sections 14 to 30 of the Shipping Act of 1916, as amended 
(U. S. C., title 46, secs. 813-831), regarding rebates, fight- 
ing ships, retaliations, unfair contracts, agreements of 
common carriers, prescribing rates, fares, classifications, 
etc., investigations, discriminations by foreign goods, sub- 
penaing witnesses, etc., and the Intercoastal Shipping Act 
of 1933, amending the aforesaid Shipping Act of 1916 (47 
Stat. 1425) providing that the Shipping Board shall pre- 
scribe, by regulations, the form and manner in which sched- 
ules of rates, fares, and charges required by the act shall 
be published, and authorizing the Board to reject any 
schedule not in consonance with the regulations, etc. 

“Section 2 (c) of the Merchant Marine Act of 1920 
(title 46, sec. 862), authorizing the settlement of claims; 
also section 35 of the same act (U.S. C., title 46, sec. 886), 
providing that the Board may delegate authority under the 
act to the Emergency Fleet Corporation. 

“Section 201 of the Merchant Marine Act of 1928 
(U.S. C., title 46, sec. 891 (a)), providing that the Board 
shall not sell any vessel or any line of vessels except when 
in its judgment the building up and maintenance of an 
adequate merchant marine can be best served thereby, and 
then only upon the affirmative vote of five members of the 
Board duly recorded.” 

Some of these provisions must be read in connection with 
the act of February 14, 1903 (U. S. C., title 5, sec. 600) 
transferring to and vesting in the Secretary of Commerce 
certain duties theretofore performed by the Secretary of 
the Treasury. Others are affected by the Executive order 
of June 10, 1933, which, among other things, abolished the 
United States Shipping Board and transferred its functions 
to the Department of Commerce. 

The statutes, generally, authorize and require “the Secre- 
tary of Commerce” to do the things therein enumerated, 
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while the Executive order names merely “the Department 
of Commerce,” but I do not think that either is a controlling 
circumstance. The Secretary is just as much chargeable 
with responsibility in connection with a duty conferred 
upon the Department of Commerce as in connection with a 
duty conferred upon the Secretary of Commerce. 

It is, however, self-evident that he cannot personally 
perform all such duties. Congress, of course, knows this 
and its enactments must be read in the light of such know]l- 
edge, with intention, nevertheless, that the duties are to 
be performed. 

That some duties may be delegated is too well established 
to require citation of authority. The provision of the 
statute (act of February 14, 1903, c. 552, 32 Stat. 825, 826, 
as amended; U. S. C., title 5, sec. 592), concerning one 
Assistant Secretary, that, “he shall perform such duties as 
shall be prescribed by the Secretary,” and the provision of 
the Executive order of June 10, 1933, that the other Assist- 
ant Secretary, “shall perform such functions as the Secre- 
tary of Commerce may designate,” impose no limitation in 
the matter of the duties to be assigned; and, regarding the 
nature of the offices, the assumption is required that the 
assignments will include duties of a high character. Con- 
sidering this and considering that no language in any one 
of the various statutes to which you have invited my atten- 
tion specifically forbids the assignment to an Assistant 
Secretary of the duties therein imposed upon you or upon 
your Department, 1t might be supposed that all or any part 
of such duties could be included in the assignments of the 
Assistant Secretaries as a matter of course. The difficulty 
is that no authority to which my attention has been directed 
has failed to recognize some limitation upon this power of 
delegation even apart from express statutory limitations. 

Attorney General Sargent, in an opinion of December 
12, 1925 (35 Op. 15, 19), pointed out the futility of attempt- 
ing to apply to the executive departments the common 
principle that “the performance of a power requiring the 
exercise of judgment or discretion may not be delegated to 
another, unless the legislative authority conferring power 
has authorized the delegation”; and he concluded that the 
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general statutes relating to the Treasury Department evi- 
denced congressional intent to allow the Secretary of the 
Treasury “to delegate * * * any duties except those 
which, under other statutes, require in their performance 
the soneceal judgment ba the Secretary himself or of some 
other official.” 

He stated, however, the following further conclusions, 
which are particularly pertinent in the present connection: 

“The making of regulations * * * designed to have 
the force of law, to be binding upon the public, and to be 
recognized and enforced by the courts is, I think, a duty 
which the statutes place upon the Secretary personally. 
Wherever, therefore, in the provisions of law mentioned in 
your letter, and to which I have hereinbefore referred, a 
power and duty to make regulations of this kind is con- 
ferred or imposed upon the Secretary I think those regula- 
tions should have his personal approval before they are 
promulgated. * * * 

“So, too, I think the provisions of sections 616, 617, and 
618 of the Tariff Act of September 21, 1922, relating to 
the compromise of claims and the abatement of fines, 
penalties, and forfeitures require the personal action of the 
Secretary.” 

Section 618 of the Tariff Act of September 21, 1922 (42 
Stat. 858, 987), thus mentioned, provided as follows: 

‘“‘Whenever any person interested in any vessel, vehicle, 
merchandise, or baggage seized under the provisions of this 
act, or who has incurred, or is alleged to have incurred, 
any fine or penalty thereunder, files with the Secretary of 
the Treasury if under the customs laws, and with the 
Secretary of Commerce if under the navigation laws, before 
the sale of such vessel, vehicle, merchandise, or baggage 
a petition for the remission or mitigation of such fine, 
penalty, or forfeiture, the Secretary of the Treasury, or the 
Secretary of Commerce, if he finds that such fine, penalty, 
or forfeiture was incurred without willful negligence or 
without any intention on the part of the petitioner to 
defraud the revenue or to violate the law, or finds the exist- 
ence of such mitigating circumstances as to justify the 
remission or mitigation of such fine, penalty, or forfeiture, 
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may remit or mitigate the same upon such terms and con- 
ditions as he deems reasonable and just, or order discontinu- 
ance of any prosecution relating thereto. In order to 
enable him to ascertain the facts, the Secretary of the 
Treasury may issue a commission to any special agent, 
collector, member of the Board of United States General 
Appraisers, or United States commissioner, to take testi- 
mony upon such petition: Provided, That nothing in this 
section shall be construed to deprive any person of an 
award of compensation made before the filing of such 
petition.” [Italics supplied. ] 

If this section required the personal action of the Secre- 
tary of the Treasury in matters arising under the customs 
laws, it also required the personal action of the Secretary 
of Commerce in matters arising under the navigation laws; 
and there is nothing about the language of the section 
which would distinguish it in this respect from the other 
statutes relating to remission or mitigation of fines, penal- 
ties, and forfeitures which are cited in your letter. Simi- 
larly, if the Secretary of the Treasury must personally 
approve regulations of the kind referred to in the opinion, 
there is no apparent basis for a different conclusion in 
connection with regulations of like nature required to be 
made by the Secretary of Commerce. 

A source of perplexity, however, when attempting to 
apply past precedents in matters such as this, arises from 
the fact that the words employed (“delegate,” “personal 
action,” “approve,” etc.), being susceptible of varying 
shades of meaning, are not always accurately indicative of 
the author’s precise intention. 

Perhaps we may assume that when Congress conferred 
upon the Secretary of Commerce the authority to remit or 
mitigate fines, penalties, and forfeitures it contemplated 
that he would take some “personal action” in the matter 
and did not contemplate that he would merely turn the 
whole task over to a subordinate and give it no further 
thought. However, as between such bald and unrestricted 
“delegation” and personally examining, weighing, and dis- 
posing of each and every application—an impossibility in 





546 Delegation of Authority 


view of the many applications and the Secretary’s many 
other duties—there is quite a range. 

If the Secretary, having examined and disposed of one 
application, should direct a responsible subordinate to make 
the same disposition of others of like character, I cannot 
doubt that this would come within the most exacting view 
concerning the Secretary’s duty; and there would be no 
difference in principle if the Secretary should merely indi- 
cate to the subordinate a rule, or rules, to be followed in 
their disposition. But, whatever the situation was in the 
beginning, precedents have become established with the 
passage of the years following the original enactment and 
such precedents today undoubtedly play a large part in the 
disposition of present applications. The searching out and 
applying of such precedents is, necessarily, the duty of a 
subordinate. 

Under the circumstances, the presently proposed delega- 
tion in connection with these cases would amount simply to 
an assignment of the detail of disposing of particular ap- 
plications according to precedents already established, sub- 
ject to any exceptions which the Secretary may now find 
proper or hereafter may become advisable. That this can 
legally be done is a conclusion required, not only by the 
necessities of the case, but by a proper appreciation of the 
true functions of a high executive officer. | 

The theory underlying the vesting in an executive officer 
of numerous duties, varying 1n importance, is not that he 
will personally perform all of them, but rather that he will 
see to it that they are performed, the responsibility being 
his and he being chargeable with the result. The accom- 
plishment of this is one of the highest responsibilities of 
an executive and there is not, and in reason cannot be, any 
set formula by which it is to be done. 

The courts recognize this and will presume much in favor 
of the validity of an act performed by -a responsible sub- 
ordinate, particularly when he purports to act for, by 
direction of, or in the name of his superior; but there exists, 
nevertheless, the possibility that a particular act may be 
examined and rejected, and this is especially true in the 
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ease of regulations which have the force of law and bear 
upon the rights or conduct of private citizens. 

Such regulations must, in some manner, emanate from 
you. If a subordinate should draft a regulation which 
truly reflected your view and wish, I should regard all 
requirements as fully met, but the difficulty and uncertainty 
that might attend the establishment of the essential: facts 
strongly suggest the advisability of your personal signing 
or other unequivocable act of approval. 

In conclusion, it is my opinion that you may properly 
delegate to the Assistant Secretaries of Commerce all or 
any part of the duties and authority vested in the Secretary 
of Commerce or in the Department of Commerce by the 
statutes and Executive order mentioned, in accordance with 
the principles and subject to the practical considerations 
hereinbefore indicated. 

Respectfully, 
HOMER CUMMINGS. 


ELIGIBILITY FOR ENROLLMENT IN CIVILIAN CONSERVATION 
CORPS CAMPS OF PERSONS ON PROBATION OR PAROLE 


1. Since the inhibition in the act of March 31, 1933, against employ- 
ment in Civilian Conservation Corps camps of persons convicted 
of crime and “serving sentence” cannot refer to persons actually 
incarcerated, it must contemplate suspended sentences, etc., or 
be rejected as meaningless. 

2. The Federal probation system was established to take the place of 
a former practice of suspending sentence. 

o “Sentence” in its broader import being merely an order in a criminal 
case, a person on probation or parole is literally serving a sen- 
tence and is undergoing a form of “imprisonment,” although not 
in a penal institution. 

4. A convicted criminal may be sentenced to reformatory, no less than 
punitive, measures. 

5. Persons on probation or parole are not accepted in the Army, Navy, 
Marine Corps, Coast Guard, or classified civil service. 

6. Persons on probation or parole are not eligible for enrollment in 
the Civilian Conservation Corps. 

Marcu 6, 1936. 

Tue PRESIDENT. 

My Dear Mr. PRESIDENT: I have your memorandum of 


December 31, 1935, inclosing for my opinion an inquiry from 
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the Director of Emergency Conservation Work as to the eli- 
gibility for enrollment in Civilian Conservation Corps camps 
of persons on probation. 

The Civilian Conservation Corps was created pursuant to 
the authority contained in the act of March 31, 1933 (c. 17, 
48 Stat. 22, 23), which reads, in part, as follows: 

“That for the purpose of relieving the acute condition of 
widespread distress and unemployment now existing in the 
United States, and in order to provide for the restoration of 
the country’s depleted natural resources and the advancement 
of an orderly program of useful public works, the President 
is authorized, under such rules and regulations as he may 
prescribe and by utilizing such existing departments or agen- 
cies as he may designate, to provide for employing citizens 
of the United States who are unemployed, in the construction, 
maintenance and carrying on of works of a public nature in 
connection with the forestation of lands belonging to the 
United States or to the several States which are suitable for 
timber production; the prevention of forest fires, floods and 
soil erosion, plant pest and disease control, the construction, 
maintenance or repair of paths, trails and fire-lanes in the 
national parks and national forests, and such other work on 
the public domain, national and State, and Government res- 
ervations incidental to or necessary in connection with any 
projects of the character enumerated, as the President may 
determine to be desirable * * *. The President is fur- 
ther authorized, by regulation, to provide for housing the 
persons so employed and for furnishing them with such sub- 
sistence, clothing, medical attendance and _ hospitalization, 
and cash allowance, as may be necessary, during the period 
they are so employed, and, in his discretion, to provide for 
the transportation of such persons to and from the places of 
employment. That in employing citizens for the purposes of 
this Act no discrimination shall be made on account of race, 
color, or creed; and no person under conviction for crime 
and serving sentence therefor shall be employed under the 
provisions of this Act.” * * * [Italics supplied. | 

The inhibition against employment of persons “serving 
sentence” cannot reasonably be construed as referring to 
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utilization of the labor of persons actually under confine- 
ment in a jail, penitentiary, prison camp, etc. The statute 
provides for “employing citizens of the United States who 
are unemployed,” and is purposed to relieve distress, not 
merely to obtain labor for the specified projects. Other 
statutes provide for the employment of Federal prisoners, 
and expressly forbid their “hiring out” or employment be- 
yond the prison limits (U.S. C., title 18, secs. 708, 744a et 
seqg., 764, 793, 838). A fortiori “employment” by the United 
States of unemployed citizens could not extend to employ- 
ment of persons incarcerated in local prisons for violation 
of local laws. 

Therefore, since the rules of construction require that the 
inhibition against employing persons “serving sentence” must 
be accorded some effect, it is necessary that the words be 
interpreted as applying to the serving of sentences otherwise 
than by confinement in penal institutions, 1f reasonably pos- 
sible; and this can be accomplished only by applying the 
provision to persons on parole or on probation, and to any 
persons who may be given conditional suspended sentences 
under State laws. 

The Federal probation system was established to take the 
place of a former practice of suspending sentence, held 
illegal by the Supreme Court. “x parte United States (242 
U.S. 27, 51), United States v. Murray (275 U.S. 347, 357). 
Probation includes suspending of sentence—and it is un- 
necessary to treat the latter separately. 

The Federal Probation Act (March 4, 1925, c. 521, 43 Stat. 
1259-1260; U.S. C., title, 18, secs. 724, 727) reads in part as 
follows: 

“That the courts of the United States having original juris- 
diction of criminal actions, except in the District of Colum- 
bia, when it shall appear to the satisfaction of the court that 
the ends of justice and the best interests of the public, as 
well as the defendant, will be subserved thereby, shall have 
power, after conviction or after a plea of guilty or nolo 
contendere for any crime or offense not punishable by death 
or life imprisonment, to suspend the imposition or execution 
of sentence and to place the defendant upon probation for 
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such period and upon such terms and conditions as they may 
deem best; or the court may impose a fine and may also 
place the defendant upon probation in the manner afore- 
said. The court may revoke or modify any condition of 
probation, or may change the period of probation : Provided, 
That the period of probation, together with any extension 
thereof, shall not exceed five years, 

“While on probation the defendant may be required to pay 
in one or several sums a fine imposed at the time of being 
placed on probation and may also be required to make resti- 
tution or reparation to the aggrieved party or parties for 
actual damages or loss caused by the offense for which con- 
viction was had, and may also be required to provide for the 
support of any person or persons for whose support he is 
legally responsible.” 

The Federal Parole Act (June 25, 1910, c. 387, 36 Stat. 819, 
821, as amended; U. S. C., title 18, secs, 714-723) provides, 
insofar as here pertinent, as follows: 

“That every prisoner who has been or may hereafter be 
convicted of any offense against the United States and is 
confined in execution of the judgment of such conviction in 
any United States penitentiary or prison, for a definite term 
or terms of over one year, or for the term of his natural life, 
whose record of conduct shows that he has observed the rules 
of such institution, and who, if sentenced for a definite term, 
has served one-third of the total of such term or terms for 
which he was sentenced, or, if sentenced for the term of his 
natural life, has served not less than fifteen years, may be 
released on parole as hereinafter provided.” 

“That if it shall appear to said board of parole from a re- 
port by the proper officers of such prison or upon application 
by a prisoner for release on parole, that there is a reasonable 
probability that such applicant will live and remain at lib- 
erty without violating the laws, and if in the opinion of the 
board such release is not incompatible with the welfare of 
society, then said board of parole may in its discretion au- 
thorize the release of such applicant on parole, and he shall 
be allowed to go on parole outside of said prison, and, in the 
discretion of the board, to return to his home, upon such terms 
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and conditions, including personal reports from such pa- 
roled person, as said board of parole shall prescribe, and to 
remain, while on parole, in the legal custody and under the 
control of the warden of such prison from which paroled, 
and until the expiration of the term or terms specified in his 
sentence, less such good time allowance as is or may hereafter 
be provided for by act of Congress; and the said board shall, 
in every parole, fix the limits of the residence of the person 
paroled, which limits may thereafter be changed in the dis- 
cretion of the board.” 

In the consideration of this matter, I have had the benefit 
of strongly divergent views as to the application or nonappl- 
cation of the statutory inhibition to persons on probation, 
although there appears to be a practical unanimity of opin- 
ion among those presenting such views that persons on parole 
are subject to the provision. I therefore deem it pertinent 
to quote from the opinion of the late Chief Justice Taft in 
United States v. Murray, supra, concerning the differences 
between probation and parole. 

“The parole statute provides a board to be invested with: 
full opportunity to watch the conduct of penitentiary con- 
victs during their incarceration and to shorten it not only 
by the regular monthly reduction of days but by a larger 
diminution by parole. 

“What was lacking in these provisions was an ameliora- 
tion of the sentence by delaying actual execution or pro- 
viding a suspension so that the stigma might be withheld 
and an opportunity for reform and repentance be granted 
before actual imprisonment should stain the life of the 
convict. * * * finally the Probation Act was passed. 

“The great desideratum was the giving to young and new 
violators of law a chance to reform and to escape the con- 
taminating influence of association with hardened or veteran 
criminals in the beginning of the imprisonment.” 

Insofar as concerns the difference, indicated by the Chief 
Justice, that the man on probation has escaped “the con- 
taminating influence of association with hardened or veteran 
criminals,” this 1s without apparent bearing upon the ques- 
tion here presented. The most “hardened” and “contami- 
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nated” criminal obtains neither probation nor parole and, 
so far as the statute is concerned, is eligible for enrollment 
in the Civilian Conservation Corps camps immediately upon 
release. Obviously, therefore, the Congress did not under- 
take to discriminate for such reasons between less “hardened” 
and “contaminated” individuals who have earned parole or 
probation. 

A person on probation is not serving that sentence which 
is suspended, and this is likewise true of one on parole. 
Each, upon revocation of probation or parole for breach 
of condition, must serve the full term of imprisonment, or 
the remainder of the full term of imprisonment, which was 
suspended without deduction of time elapsed while on pro- 
bation or on parole. Anderson v. Corall (263 U. S, 198, 
197), Archer v. Snook (10 F. (2d) 567, 569), Kaplan v. Hecht 
(24 F, (2d) 664, 665). 

However, as pointed out in Archer v. Snook, “imposition 
of probation is * * * really a sentence,” although a 
different kind of sentence from the one which is svispended ; 
and it will be noted that Chief Justice Taft, in United States 
v. Murray, spoke of probation as “an amelioration of the 
sentence.” “Sentence,” in its broader import, is merely an 
order of the court pronounced in a criminal case—contrasted 
with “judgment” in a civil proceeding. Bowvier’s law Dic- 
tionary; Cyclopedic Law Dictionary. 

I have been referred to the statement by Circuit Judge 
Swan in Kaplan v. Hecht that “probation is not intended to 
be the equivalent of imprisonment.” Opposed to this, Mr. 
Justice Butler stated in Anderson v. Corall that parole “is 
in legal effect imprisonment”; and Chief Justice Taft, in 
United States v. Murray, referred to probation as affording 
“in the beginning of the imprisonment” that which parole 
afforded at the end of the imprisonment. “Imprisonment,” 
in the broader sense, was defined by Mr. Justice Baldwin, sit- 
ting in the Circuit Court, in Johnson v. Tompkins, et al. (13 
Fed. Cas. p. 840, 853), as “any restraint of the personal lib- 
erty of another; any prevention of his movements from place 
to place, or his free action according to his own pleasure and 
will.” 
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The following quotations from the sources stated are illus- 
trative of the restrictions upon probationers in the Federal 
courts. 

Dillingham v. United States (76 F. (2d) 35, 86) : 

“One on probation is not at large, nor at liberty, except 
within the circumscribed limits permitted by his probation. 
He is in law and in fact in the custody and under the control 
of the court of his probation. He may not interfere with or 
set this at naught, nor may any one else. It has been held he 
is so much in its custody that without permission from the 
federal court of his probation, criminal proceedings may not 
be instituted in other courts against him.” 


Archer v. Snook, supra: 

“It [probation] is not complete liberty, and may be far 
from it. It is really a new mode of punishment, to be applied 
by the judge in a proper case, in substitution of the imprison- 
ment and fine prescribed by the criminal laws.” 


Conditions of Probation, Probation Form 7: 

“It is the order of the Court that you shall comply with 
the following general and special conditions of probation. 
The general conditions are as follows: (a) Refrain from the 
violation of any State and Federal penal laws. (b) Live a 
clean, honest, and temperate life. (c) Keep good company 
and good hours. (d) Keep away from all undesirable places. 
(e) Work regularly. When out of work, notify your Proba- 
tion Officer at once. (f£) Do not leave or remain away from 
the city or town where you reside without permission of the 
Probation Officer. Notify your Probation Officer at once if 
you intend to change your address. (g) Contribute regu- 
larly to the support of those for whose support you are legally 
responsible. (h) Follow the Probation Officer’s instructions 
and advice. The Probation Law gives him authority to in- 
struct and advise you regarding your recreational and social 
activities. (i) Report promptly on the dates set forth. If 
for any unavoidable reason you are unable to do so, commun1- 
cate with your Probation Officer without delay. 

“The special conditions ordered by the Court are as fol- 
lows: * * *” | 

58039™__42-—vol. 39 87 
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A sentence in a criminal case is not necessarily a sentence 
to incarceration within the walls of a penal institution. Our 
laws have known sentences of banishment (requiring the in- 
dividual “to quit a city, place, or country for a specified 
period of time, or for life”), sentences to “gaol limits” some- 
times co-extensive with an entire city, etc. Cyclopedic Law 
Dictionary, “banishment,” and “gaol liberties.” Sentences 
to pay fines are well known; and, in this connection, it is to 
be noted that a probationer may be required to pay a fine 
“in one or several sums” during his probation, and to make 
reparation to an aggrieved party for loss caused by the 
probationer’s offense. 

I have been referred also to the statement in Kaplan v. 
Hecht that the purpose of probation is “reformatory, not 
punitive,” and substantially the same statement (concerning 
local probation) in Belden v. Hugo (88 Conn. 500, 504). On 
the other hand, in Archer v. Snook probation is termed “a 
new mode of punishment”; and, in Anderson v. Corall, the 
Supreme Court described parole as “an amelioration of 
punishment.” In any event, a convicted criminal may be 
sentenced to reformatory measures no less than to punitive 
measures; and it is a widely prevalent view today that our 
aim in treatment of criminals, generally, is reformatory 
rather than punitive. The aim in the United States Indus- 
trial Reformatory is “correctional,” but the young men com- 
mitted there are under sentence (U. S. C., title 18, secs. 
881, 837). 

Looking to the legislative history of the act of March 31, 
1933, in an effort to ascertain whether or not the Congress 
truly contemplated the application of the provision respect- 
ing “serving sentence” to persons on probation, I find that 
when the measure was pending in the House of Representa- 
tives it was charged that there was a purpose to coerce “the 
floating population of unemployed” into “prison work- 
camps.” Immediately following discussion of this allega- 
tion there was offered from the floor of the House an amend- 
ment which was adopted and included the inhibition 
respecting employment of persons under conviction for crime 
and serving sentence therefor (77 Cong. Rec. 970-983). 


80 Op. A. G. The President 555 


There was no explanation of the purpose of the amendment 
and no discussion or opposition. It is a reasonable in- 
ference, however, that it had some relation to the proceeding 
discussion in which charges were made by some and denied 
by others concerning the coercing of wandering, unemployed. 
persons into the proposed camps. It is also of bearing that. 
the only conceivable way whereby such persons might he 
coerced into the camps with even a semblance of legality, 
under the existing laws, would be through conditions (ex- 
pressed or implied) attached to the suspending of sentences 
and commitments to probation or parole. 

Local authorities and courts have at times endeavored to 
accomplish the enlistment im the armed forces of persons 
charged with crime and waywardness—with the effect, if suc- 
cessful, of ridding the community of responsibility and care. 
It may well be that members of the Congress when voting: 
for the amendment had in mind some such possibilities, re- 
sulting in practical “sentencing” of convicted vagrants and. 
others to the Civilian Conservation Corps camps. 

The matter does not concern Federal prisoners alone. 
Memoranda submitted to me indicate that there is a widely 
prevalent view of the desirability of getting probationers into 
the camps—the desirability having reference to the supposed 
benefits to the probationers. There would undoubtedly be 
many applications in behalf of persons convicted of offenses 
in all the courts of the land. 

I have learned, upon inquiry, that persons on probation or 
parole are not accepted in the Army, Navy, Marine Corps, 
Coast Guard, or classified civil service of the United: States. 
Even a suggestion from a court to a person charged with 
crime or waywardness concerning the desirability of enlist- 
ment in the armed forces, if known, appears to be considered. 
sufficient cause for rejection of the affected applicant. It is 
said, generally, in support of this practice that it would not 
accord with the exigencies of public service to accept a man 
whose movements and manner of living are subject to con- 
trol by a court, perhaps a State court, and who is still sub- 
ject, upon revocation of probation or parole, to confinement 
in a civil prison, with resulting loss to the United States by 
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reason of the time and money spent in his equipment and 
training; that a person on probation or parole is in process 
of rehabilitation and has not yet established his right to be 
at liberty. I am not here concerned with the soundness of 
these reasons, but I must concede that some of them would 
apply with equal force to the Civilian Conservation Corps 
camps and may have influenced the Congress to prescribe the 
same rule for the camps. 

It is therefore my opinion that persons on probation or 
on parole as a consequence of conviction for crime are not 
eligible for employment in the Civilian Conservation Corps 
camps. 


sete saci - STANLEY REED, 
Acting Attorney General. 





CITIZENSHIP OF LEGITIMATED CHILD 


A child born abroad of an alien woman separated from her husband 
‘(later divorced) and living in adultery with a citizen of the 
United States who acknowledges the child to be his and has now 
married the mother, is legitimated under the law of the father’s 
domicile and is to be regarded as an American citizen. 


Aveust 6, 1937. 
The SEcreTARy OF STATE. 

My Dear Mr. Secretary: I have your letter of July 29, 
1937, requesting my opinion regarding the citizenship 
of * * * [A]. 

The facts are stated in the memorandum of your legal 
adviser to be as follows: A was born in a foreign country 
in 19383 to Mrs. B, the wife of an alien, and Mr. C, a citizen 
of the United States. At the time of the child’s birth Mrs. 
B had been separated from her husband and living with 
Mr. C for over a year, during which period divorce pro- 
ceedings were pending and she had no contact with her 
husband (Mr. B) except on two occasions when she met 
him in the presence of her lawyer. After the divorce be- 
tween Mr. and Mrs. B became final, Mrs. B and Mr. C were 
married in France in 1935, and went through another mar- 
riage ceremony in New York, where Mr. C had been dom- 
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iciled for a number of years, in 1937. Mr. C acknowledges 
the child to be his and Mr. B agrees that this js true. 

The following statutes require consideration : 

R. S. 1998, as amended (U. S. C., 1926 ed., title 8, sec. 6) : 
“All children born out of the limits and jurisdiction of the 
United States, whose fathers may be at the time of their 
birth citizens of the United States, are declared to be citizens 
of the United States; but the right of citizenship shall not 
descend to children whose fathers never resided in the 
United States. * * *” 

McKinney’s Consolidated Laws of New York, Book 14, 
sec. 24: “All illegitimate children whose parents have here- 
tofore intermarried or who shall hereafter intermarry shall 
thereby become legitimatized and shall become legitimate 
for all purposes and entitled to all the rights and privileges 
of legitimate children; but an estate or interest vested or 
trust created before the marriage of the parents of such 
child shall not be divested or affected by reason of such child 
being legitimatized. Nothing in this article shall be deemed 
or construed to in any manner impair or affect the validity 
of any lawful marriage contract made before the passage 
of this article.” 

The particular question raised is the application or non- 
application of the principle stated in the Attorney Gen- 
eral’s opinion of April 7, 1920 (32 Op. 162, 164), as follows: 

“When, by the law of the State where the father of an 
illegitimate child, at the time of his marriage with its 
mother, or his acknowledgment of the child as his own, 1s 
domiciled, the child is legitimated, it will be regarded as 
legitimate everywhere, even in States whose laws do not 
recognize subsequent legitimation. (Fowler v. Fowler, 131 
N. C. 169; Miller v. Miller, 91 N. Y. 315; Ross v. Ross, 129 | 
Mass. 243; Story, Conflict of Laws, sec. 93b.) Since the 
recognition of the relationship of an illegitimate child to a 
father whose identity has been established in the manner 
provided by statute is no longer against public policy even 
where the right to inherit from its father 1s involved, that 
relationship should be recognized as existing from the date 
of the child’s birth. The State Department has for many 
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years held that a child born out of wedlock which, by the 
laws of its father’s domicile has been legitimated, is-a citi- 
zen of the United States within the meaning of Revised 
Statutes, section 1998. There appear to be no considerations 
of public policy which require a different decision.” 

The only possible ground of distinction is the fact that in 
the present instance the mother of the child was a married 
woman—and there is, of course, a presumption that chil- 
dren born to a married woman are the children of her hus- 
band. This presumption, however, is rebuttable. In Ives 
v. McNicoll, 59 Ohio St. 402, it is stated that “the weight of 
authority in this country is in favor of” the view that a 
statute providing in general terms for the legitimation of 
children upon the subsequent marriage of their parents is 
applicable to children born of adulterous connections, and 
this view was accepted and applied in New York (where 
Mr. C is domiciled) in Wolf v. Wolf, 178 N. Y. S. 726. 

As indicated in the opinion of April 7, 1920, legitimation 
is dependent upon the law of the domicile of the father, 
through whom the right of citizenship is claimed, and the 
authorities cited in the opinion support this view—the New 
York case (Miller v. Miller) particularly pointing out that 
legitimation is effected by the law of the domicile even 
though the marriage is performed in a foreign country. It 
is therefore unnecessary to consider the effect of the second 
marriage ceremony performed in New York after the arrival 
of Mr. and Mrs. C in this country. 

There being no suggestion to the contrary in the docu- 
ments submitted by you, I assume that the French marriage 
was valid. Therefore, the domicile of Mr. C at the time 
of that marriage becomes important. He states under oath 
that he was “domiciled in and a resident of” New York in 
1931 and that he left New York at that time with the intention 
of returning to the United States. This, taken in connection 
with the fact that he did return to New York in 1987, ordi- 
narily would be sufficient to establish the fact that he was 
domiciled in New York at the time of his marriage in 1935. 
Further and somewhat ambiguous statements of Mr. C indi- 
cate that during some period after becoming enamoured of 
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the former Mrs. B, he put out of his mind for the time the 
idea of returning to America; but I cannot regard this as 
establishing the loss of his domicile in this country. There- 
fore, in the absence of any sufficient showing to the contrary, 
I consider that the child is entitled to the presumption that 
her father’s New York domicile had not been lost at the time 
of the marriage in France. Upon this view it is unnecessary 
to consider whether or not the New York statute 1s so broad 
that it would operate to legitimatize the child upon the estab- 
lishment of a domicile in New York by her parents subsequent 
to the time of the French marriage. 

For the foregoing reasons it 1s my opinion that the prin- 
ciple stated in the opinion of April 7, 1920, is applicable 
and that the child, A, is to be regarded as an American 
citizen. 

Respectfully, 
| HOMER CUMMINGS. 





UNITED STATES HOUSING AUTHORITY—NEGLIGENCE 
CLAIMS, INSURANCE 
It is not improbable that the courts will hold the Authority liable 
for negligence of its agents or employees. 
The Authority is authorized under sec. 13 (d) of the U. S. Houstng 
Act to procure insurance or to set up insurance reserves to protect 
against such liability. 


JANUARY 28, 1938. 
The Presipenr. . 

My Dear Mr. Presiwent: I have the honor to refer to 
your letter of December 20, 1937, requesting my opinion on 
whether the United States Housing Authority is liable for 
any damage or loss arising out of injuries or damages to 
persons or property, or both, occasioned by the negligence 
of any of its agents or employees and, if so, whether it may 
take out insurance protecting itself against such loss or 
damage. 

The United States Housing Authority, created under 
the United States Housing Act of September 1, 1937 (50 
Stat. 888), is a corporation, the entire capital stock of 
which is subscribed and owned by the United States. The 
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powers of the Authority are vested in an Administrator, 
appointed by the President by and with the consent of the 
Senate, and all other officers and employees thereof are 
appointed by the Administrator. The corporation is estab- 
lished in the Department of the Interior and under the 
general supervision of the Secretary thereof. Its principal 
office is in the District of Columbia, but it 1s authorized to 
establish branch offices or agencies in any State, and to 
exercise any of its powers in any place within the United 
States. It is authorized to adopt and use an official seal, is 
granted the free use of the mail, may “sue and be sued in 
its own name,” and may “procure insurance against any loss 
in connection with its property and other assets (including 
mortgages) .” 

Funds for carrying on the activities of the Authority are 
to be provided from its capital, from any funds allocated to 
it, from appropriations made by the Congress, and from 
the sale of obligations which it may issue and sell pursuant 
to the limitations of the act. Such obligations are fully 
and unconditionally guaranteed upon their face by the 
United States as to the payment of both principal and 
interest, and are declared to be lawful investments for all 
fiduciary, trust, and public funds the investment or deposit 
of which shall be under the authority or control of the 
United States or any officer or agency thereof. ‘The obli- 
gations are exempt from all taxation, both as to principal 
and interest, except surtaxes, estate, inheritance, and gift 
taxes; and “the Authority, including but not limited to 
its franchise, capital, reserves, surplus, loans, income, 
assets, and property of any kind,” is exempt from all 
taxation. 

The Federal Reserve banks are authorized to act as de- 
positories, custodians, and fiscal agents for the Authority, 
which also may be employed as a financial agent of the 
Government and may be designated by the Secretary of 
the Treasury as a depository of public money, except re- 
ceipts from customs. 

The act declares it to be the policy of the United States 
“to promote the general welfare of the Nation by employ- 


39 Op. A. G. The President 561 


ing its funds and credit, as provided in this act, to assist 
the several States and their political subdivisions to allevi- 
ute present and recurring unemployment and to remedy 
the unsafe and insanitary housing conditions and the acute 
shortage of decent, safe, and sanitary dwellings for families 
of low income, in rural or urban communities, that are 
injurious to the health, safety, and morals of the citizens of 
the Nation.” The Authority is authorized, in carrying out 
the terms of the act, to make loans, annual contributions, 
or in lieu of contributions, capital grants to public-housing 
agencies? to assist in the development, acquisition, and 
administration of low-rent-housing or  slum-clearance 
projects. 

The President is authorized by the act to transfer to the 
Authority any Federal housing or slum-clearance project, 
together with any assets or property held in connection 
therewith, and the Authority may continue any or all activi- 
ties undertaken in connection with projects so transferred. 
It is declared to be the purpose of the Congress to provide. 
for the disposal of all Federal low-rent-housing projects 
through the sale or leasing of such projects; and, in order 
to continue the relief of unemployment and to avoid waste 
pending such sale or lease, to provide for the completion 
and temporary administration of such projects by the 
Authority, which 1s directed, as soon as practicable, to sell 
its Federal projects or divest itself of their management 
through leases. The Authority may foreclose on any prop- 
erty and may purchase at any sale, or otherwise acquire, 
and may administer any low-rent-housing project which it 
previously owned or in connection with which it has made 
a loan, annual contribution, or grant. 

Although the Authority is a Federal instrumentality 
(sec. 3a), and its entire stock is owned by the United States, 
it is none the less a corporation, limited by its charter, and 
must be regarded as a separate entity. United States v. 
Strang, 254 U. S. 491, 493; Sloan Shipyards Corporation 


1 Defined in section 2 (11) to mean any State, county, municipality, or other 
governmental entity or public body (excluding the Authority), which is 
authorized to engage in the development or administration of low-rent-housing 
or slum-clearance. 
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v. United States Shipping Board Emergency Fleet Corpo- 
ration, (1922) 258 U.S. 549, 567; Continental Bank v. Rock 
Island fy., 294 U. S. 648, 684. It is well settled that the 
United States may act through corporate agencies:? Me- 
Culloch v. Maryland, 4 Wheat. 316; Smith v. Kansas City 
Title & Trust. Co., 255 U. S. 180, 208; New York ewx rel. 
fogers v. Graves, 299 U. S. 401, 408; and that the motives 
of Congress in employing such agencies are not subject to 
judicial inquiry. Smith v. Kansas City Title & Trust Co., 
supra, (p. 210). 

It is also clear that the Federal Government, in the ab- 
sence of its consent, 1s not liable in tort for the negligence 
of its agents or employees. Gibbons v. United States, 8 
Wall. 269, 275; Peabody v. United States, 231 U.S. 580, 539; 
Keokuk & Hamilton Bridge Co. v. United States, 260 U. S. 
125, 127. The reason for such immunity as stated by Mr. 
Justice Holmes in Kawananakoa v. Polyblank, 205 U. S. 
849, 358, 1s because “there can be no legal right as against 
the authority that makes the law on which the right de- 
pends.” See also The Western Maid, 257 U. S. 419, 433.8 
As the Housing Act does not purport to authorize suits 
against the United States as such, the question is whether 
the Authority—which is clearly an agency of the United 
States—partakes of this sovereign immunity. The answer 
must be sought in the intention of the Congress. Sloan 
Shipyards case, supra, (p. 570); Federal Land Bank v. 
Priddy, 295 U. S. 229, 231. This involves a consideration 
of the extent to which other Government-owned corpora- 
tions have been held liable for their wrongful acts. 


2It has been suggested that the reasons for using incorporated agencies are 
to enable them ‘to employ commercial methods” and to conduct their opera- 
tions with a freedom supposed to be inconsistent with accountability to the 
Treasury under its established procedure of audit and control over the finan- 
cial actions of the United States. Skinner ¢€ Eddy Corporation v. McCarl, 
275 U. S. 1, 8. Compare sec. 6 (a) of the Housing Act. See Van Dorn, Gov- 
ernment Owned Corporations; Reed, Government-Controlled Business Corpora- 
tions, 10 Tulane L. Rev. 79; Schnell, Federally Owned Corporations, 14 No. 
Car. L. Rev. 238; Culp, Creation of Government Corporations by the National 


Government, 33 Mich, L. Rev. 473; Note 27 Mich. L. Rev. 786. 
2¥For a criticism of the doctrine see Borchard, Government Liability in Tort, 


84 Yale L. J. 1-45, and Government Responsibility in Tort, 36 Yale L. J. 1, 
17-41, 757-807. 
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In the Sloan Shipyards case, the United States Shipping 
Board Emergency Fleet Corporation,.a corporation formed 
under the laws of the District of Columbia, was held to 
be suable on its contracts and for its wrongful acts, not- 
withstanding its stock was wholly owned by the United 
States. The Court, speaking through Mr. Justice Holmes, 
stated (pp. 566-568) : 

“The sovereign properly so called is superior to suit for 
reasons that often have been explained. But the general rule 
is that any person within the jurisdiction always is amenable 
to the law. If he issued for conduct harmful to the plaintiff 
his only shield is a constitutional rule of law that exonerates 
him. Supposing the powers of the Fleet Corporation to have 
been given to a single man we doubt if anyone would contend 
that the acts of Congress and the delegations of authority 
from the President left him any less lable than other grantees 
of the power of eminent domain to be called upon to defend 
himself in court. An instrumentality of government he 
might be and for the greatest ends, but the agent, because he is 
agent, does not cease to be answerable for hisacts. * * * 

“If what we have said is correct it cannot matter that the 
agent is a corporation rather than a single man. The mean- 
ing of incorporaion is that you have a person, and as a person 
one that presumably is subject to the general rules of 
law. * * * ‘The plaintiffs are not suing the United States 
but the Fleet Corporation, and if its act was unlawful, even if 
they might have sued the United States, they are not cut off 
from 2 remedy against the agent that did the wrongful act. 
In general the United States cannot be sued for a tort, but 
its immunity does not extend to those that acted in its name.” 

In numerous other suits in the lower Federal courts the 
Fleet Corporation has been held subject to suit and liable 
for tort and breach of contract like other corporations. 
See Providence Engineering Corp. v. Downey Ship Build- 
ing Corporation, 294 Fed. 641, certiorari denied, 264 U. S. 
586. Cohn v. United States Shipping Board, 20 F. (2d) 
56, 59, and cases there cited. In Haines et al. v. Lone Star 
Shipbuilding Co., 275 Pa. 260, the court upheld a garnish- 
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ment against the Fleet Corporation for a debt due from a 
foreign corporation. - 


The Panama Railroad Co. is a corporation, organized 
under a statute of the State of New York, and its stock is 


wholly owned by the United States. That corporation, 
likewise, has been held liable in tort. Panama Railroad 
Company v. Johnson, 264 U. 8. 875; Panama Faiiroad 
Company v. Curran, 256 Fed. 768; Panama Railroad Com- 
pany v. Minnia, 282 Fed. 47; Theoktistou v. Panama R. Co.., 
6 F. (2d) 116, certiorari denied, 269 U. S. 569. 

Similarly, Inland Waterways Corporation is a corpora- 
tion created by an act of Congress, with power to sue and 
be sued in its corporate name, and its stock is wholly owned 
by the United States. The Secretary of War is given power 
to govern and direct the corporation in the exercise of the 
functions vested in it. The corporation has no board of 
trustees or directors elected or chosen by persons outside of 
the Government, but has an advisory board appointed by 
the Secretary of War, who is authorized to delegate to the 
chairman of the board any of the functions vested in him 
(U. S. C., title 49, secs. 151-157). In Sevin v. Inland 
Waterways Corporation, 88 F. (2d) 988, a suit by a seaman 
to recover for personal injuries, the court held the corpora- 
tion suable like other corporations, but that the exclusive 
remedy of the plaintiff was under the Suits in Admiralty 
Act. In suits to recover for cargo damage, no question 
was raised in respect to the right to maintain such actions 
against the corporation. Jnland Waterways Corporation v. 
Hallett & Carey Co., 52 F. (2d) 18; Inland Waterways Cor- 
poration v. Standard Commercial T. Co., 65 F. (2d) 715. 

The United States Sugar Equalization Board, Inc., like- 
wise a corporation solely owned by the United States, or- 
ganized under the laws of the State of Delaware, which per- 
mit corporations to sue and be sued, was held to be suable 
on a cause of action sounding in tort. Federal Sugar Re- 
fining Co. v. United States Sugar Equalization Board, Inc., 
968 Fed. 575. The Home Owners’ Loan Corporation, a 
corporation created by an act of Congress, with power to 
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sue and be sued, was held subject to supplementary pro- 
ceedings to enforce a judgment against the corporation in 
a creditor’s action. H, & P. Paint Supply Co., Inc., v. Ort- 
loff, 159 Misc. (N. Y.) 886. Ballaine v. Alaska Northern 
Ry. Co., 259 Fed. 183, decided in 1919, before the decision 
by the Supreme Court in the Sloan case, represents a con- 
trary view, the Court holding that the railway company, 
wholly owned by the United States, was not suable. 

There are certain differences between the Authority and 
the other Government-owned corporations referred to above. 
The Fleet Corporation was incorporated under the laws of 
the District of Columbia, which authorize corporations 
created thereunder to sue and be sued. In the Sloan case, 
supra, the Supreme Court stated that this fact was per- 
suasive, even standing alone, that the Fleet Corporation 
was expected to contract and stand suit in its own person,. 
whatever indemnities might be furnished by the United 
States (258 U. S. 570). A statement to the same effect was 
made in the case involving the Sugar Equalization Board, 
supra (p. 584). While the Housing Authority was not 
created under the laws of a State or of the District of 
Columbia but under an act of Congress, that act expressly 
declares that the Authority “shall sue and be sued in its 
own name.” This right to sue the Authority 1s without 
limitation or qualification. If it had been intended to limit 
the Authority’s liability to “cases not sounding in tort,” 
as was done in the Tucker Act in respect to the liability of 
the United States, “appropriate language would have been 
employed.” Eastern Transportation Co. v. United States, 
972 U.S. 675, 679. It is also to be observed that the extent 
to which a Government-owned corporation may be amen- 
able to judicial process such as attachment, execution, or 
garnishment raises a question as to whether the enforcement 
of such process would directly interfere with any function 
to be performed by the corporation as a Federal instru- 
mentality. Federal Land Bank v. Priddy, supra (p. 235). 
Such questions are less likely to arise in considering whether 
the Authority is subject to suit for a tort, since suits of 
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that nature ordinarily do not involve processes which would 
interfere with functions performed by the Authority as a 
Federal instrumentality.‘ 

The Authority also differs from the Fleet Corporation in 
that the former is in the Department of the Interior and 
subject to the general supervision of the Secretary thereof, 
and its powers are vested in an Administrator who is 
authorized to appoint all employees; whereas the Fleet Cor- 
poration, an independent agency, was controlled and man- 
aged by its own officers and appointed its own agents and 
servants. United States v. Strang, supra. These differences 
may be important as indicating whether or not it was in- 
tended to give the Authority the same status as it would 
have if it were a division or bureau within one of the 
executive departments. It seems doubtful, however, that 
by vesting corporate powers in an individual it was in- 
tended thereby to negative or obliterate the advantages 
flowing from the use of a corporate form, to which also 
attaches responsibilities. It also appears from the Sloan 
case, supra, that the agent, whether a corporation or an 
individual, is answerable for his wrongful acts. Moreover, 
if the corporate form and powers are preserved, the inter- 
vention between the Authority and the President of super- 
vision by the Secretary of the Interior would not change 
the status of the Authority, insofar as respects its legal 
relation to the public, from that which would obtain if 
the Authority were an independent agency, reporting di- 
rectly to the President.® 


The housing bill, S. 1685, as introduced and as reported from committee 
(S. Rept. 933, 75th Cong., Ist sess.) provided in sec. 5 (b) as follows: “The 
Authority shall sue and be sued in its own name, and all suits shall be brought 
in the Federal courts except where the Authority consents specifically to a 
different forum. Attorneys appointed by the Administrator may, at the direc- 
tion of the Administrator, appear for and represent the Authority in any 
case in court.” The bill was amended in the Senate, without discussion, by 
striking out all after the word ‘‘name,’’ and substituting in lieu of the stricken 
matter ‘‘and shall be represented in all litigated matters by the Attorney 
General or such attorney or attorneys as he may designate” (Cong. Rec., 
vol. 81, p. 8186). In this form the bill was passed by the Senate and by 
the House (Id. pp. 8373, 9289, 9294). 

5The reasons given for placing the Authority in the Department of the 
Interior, as stated in Rept. No. 1545 of the Committee on Banking and Cur- 
rency in the House of Representatives, 75th Cong., 1st sess., p. 2, were that 
the Authority might have the full benefit of the housing experience of the 
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Another question which deserves consideration is whether 
the Authority is engaged in commercial business as dis- 
tinguished from Government business. It was early decided 
that when a Government enters into commercial business 
it divests itself, so far as concerns the transactions of the 
business corporation, of its sovereign character and takes 
that of a private citizen. Instead of communicating to the 
company its privileges and prerogatives it descends to a 
level with those with whom it associates itself, taking on 
the character which belongs to its associates, and to the 
business which is to be transacted. United States Bank v. 
Planters’ Bank, 9 Wheat. 904, 907; Ohio v. Helvering, 292 
U.S. 360, 369. 

The Authority has two major functions, namely, (1) to 
provide financial assistance to the States and political sub- 
divisions thereof for specific purposes, and (2) to complete 
projects and activities transferred to it. Although directed 
to divest itself as soon as practicable of all Federal projects, 
the Authority may nevertheless purchase at foreclosure 
sale, or at any other sale, or otherwise acquire any low- 
rent-housing project which it previously owned or in con- 
nection with which it has made a loan, annual contribution, 
or a capital grant. This continuing power to reacquire or 
otherwise acquire housing projects, in view of the fact that 
the Authority is of perpetual duration and that loans may 
be made for a period not exceeding 60 years, leads to the 
possibility that in the future, as now, the Authority may 
be engaged in the construction and in the operation and 
maintenance of housing projects. 

Housing is a necessary of life (Block v. Hirsh, 256 U. S. 
185, 156), but when the Government engages in housing 
activities, perhaps hitherto considered to be the province 
Public Works Administration, which was closely related to the Department of 
the Interior, and also to conform to the recommendations of the President 
with respect to the reorganization of the executive branch. During the debate 
on the bill in the Senate it was stated that the powers of supervision of the 
Secretary of the Interior, were intended to be the same as those conferred by 
the Farm Tenant Act (50 Stat. 522; U. 8S. C., title 7, sec. 1000), upon the 
Secretary of Agrieulture (Cong. Rec., vol. 81, pp. 8106, 8354, 8355). 

® While the opinion notes the question, the Government’s position that no 


such distinction applies to its activities was presented to and subsequently 
sustained by the Supreme Court. Graves v. O’Keefe, 306 U. S. 466. 
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of private enterprise and capital, there is room for the 
contention that, as in the case of commerce, the Govern- 
ment is not exercising purely governmental functions. Sup- 
port is lent to that view by the use of a corporation with 
power to sue and be sued and to protect itself by insurance 
against losses. Opposing considerations may be found in 
the lack of profit motive, the dependence of the Authority 
upon the Congress for funds, the vesting of the powers of 
the Authority in an Administrator appointed by the Presi- 
dent, the general supervision by the Secretary of the In- 
terior over the Authority, its fiscal functions, and perhaps 
in other matters. 

There are certain other features of (Government-owned 
corporations which may be mentioned briefly. The Fleet 
Corporation was held to be entitled to preferential tele- 
graph rates. E'mergency Fleet Corporation v. Western 
Union, 275 U. S. 415. The salaries of its employees may not 
be garnisheed. McCarthy v. U. S. Shipping Board Emer- 
gency Fleet Corporation, 538 F. (2d) 9238, certiorari denied, 
285 U.S. 547. Although the legal title to gold shipped by 
the United States Grain Corporation was in the corpora- 
tion and in other ways the entity of the corporation would 
be recognized, nevertheless the property of the corporation 
was held to be clothed with such a public interest that a 
naval officer engaged in transporting it was not entitled to 
a percentage thereof under navy regulations. United States 
Grain Corporation v. Phillips, 261 U. S. 106. The salary 
of the General Counsel of the Panama Railroad Co. is not 
subject to a State income tax. Mew York ex rel. Rogers v. 
Graves, supra. Congress has the right to exempt the se- 
curities of Government-owned corporations from taxation, 
Federal and State. Clallam County v. United States, 263 
U.S. 3841; Smith v. Kansas City Title &@ Trust Co., supra 
(p. 213). 

While the power of the Congress to exempt the securities 
of Government-owned corporations from taxation is un- 
disputed, the difficulty in attempting to foretell when for 
certain purposes the courts will treat such corporations as 
exercising governmental functions or otherwise, is shown 
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by the following statement of Mr. Justice Holmes in the 
Phillips case, supra (p. 118) : 

“It is true that the legal title was in the Corporation, that 
the property of the Corporation might have been taken to 
pay a judgment against it, and that in other ways the 
difference of personality would be recognized. * * * But 
for purposes like the present imponderables have weight.” 

Considering all the functions, powers, and duties of the 
Authority, and the trend of court decisions involving other 
Government-owned corporations, I am of the opinion that. 
it is possible and not improbable that the Housing Author- 
ity may be held lable for damages or loss occasioned by 
the negligence of its agents or employees.”. I am also of 
the opinion that section 13 (d), which provides that “the 
Authority may procure insurance against any loss in con- 
nection with its property and other assets (including mort- 
gages),” is broad enough to authorize the procurement of 
insurance to protect the Authority against losses of the 
nature referred to in your letter. 

These conclusions present this problem: As stated by the 
General Counsel for the Housing Authority in his memo- 
randum transmitted with your letter, the liability of the 
Authority cannot definitely be determined except by judi- 
cial decision or amendment of the act; so that if insurance 
should be taken out to protect against hability for tort and 
the Authority should be judicially held immune, the insur- 
ance would have been against a liability nonexistent in fact. 
Insurance, however, always is against risks; and if those 
under consideration are not insured judgments might be 
recovered against the Authority in amounts greatly in ex- 
cess of the cost of insurance. Under the circumstances and 
until the liability of the Authority is determined judicially 
or by an amendment to the act, it is my opinion that it may 
protect itself against such risks by the procurement of 
insurance or the setting up of insurance reserves. 

Respectfully, 
HOMER CUMMINGS. 


7 See Keifer and Keifer v. R. F. C., 306 U.S. 381. 
58039™—42—vol. 39-——-38 
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UNITED STATES HOUSING AUTHORITY 


The Secretary of the Interior is empowered by sec. 3 (a), U. S. Hous- 
ing Act of 1937, to superintend and oversee the activities of the 
Housing Authority subject, however, to the requirement in sec. 6 
(d) that no annual contributiton, grant, or loan, and no contract 
therefor shall be undertaken except with approval of the President. 

The term “general supervision” in sec. 3 (a), insofar as such super- 
vision is not expressly subordinated to approval by the President, 
implies more than mere power to advise and suggest—it includes 
power to superintend and oversee the activities of the Housing 
Authority. 

Apri 27, 1938. 

The SECRETARY OF THE INTERIOR. 

My Dear Mr. Secretary: I have your letter of April 18, 
1938, requesting my opinion as to the extent of your “super- 
visory authority with respect to the activities of the United 
States Housing Authority under section 8 (a) of the United 
States Housing Act of 1937.” 

The United States Housing Authority is a body corporate 
of perpetual duration created by the United States Housing 
Act of 1937 (c. 896, 50 Stat. 888), which provides for the 
eradication of slums and the erection of decent, safe, and 
sanitary dwellings for families of low income. The statute 
vests the powers of the Authority in an Administrator ap- 
pointed by the President by and with the consent of the Sen- 
ate, and all other officers and employees are appointed by 
the Administrator. The act provides for a 3-year program, 
authorizing the making over such period of loans not ex- 
ceeding the total amount of $500,000,000 to public-housing 
agencies to assist in the development, acquisition, and ad- 
ministration of low-rent housing or slum-clearance projects 
by such agencies and the making of annual contributions 
or capital grants in prescribed amounts to assist in achiev- 
ing and maintaining the low-rent character of the under- 
takings. Section 6 (d) provides that no annual contribu- 
tion, grant, or loan, and no contract for any annual contri- 
bution, grant, or loan, under the act, shall be undertaken by 
the Authority except with the approval of the President. 

Section 3 (a) to which you refer provides as follows: 
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“There is hereby created in the Department of the In- 
terior and under the general supervision of the Secretary 
thereof a body corporate of perpetual duration to be known 
as the United States Housing Authority, which shall be an 
agency and instrumentality of the United States.” 

The act contains no definition of the term “general super- 
vision” or of its extent and scope. Insofar as your super- 
vision pertains to any annual contribution, grant, or loan, 
or any contract therefor, it expressly is subordinated by sec- 
tion 6 (d) to the approval of the President. Any action 
by you in respect of those matters, therefore, necessarily 
must be in the nature of intermediate general supervision. 
The situation thus differs from that discussed in the case 
of Knight v. U. S. Land Association, 142 U.S. 161, in which 
the Court held that the Secretary of the Interior had full 
power to superintend and control the sale and disposal of 
public lands. There the Secretary’s supervisory power over 
proceedings affecting titles to lands was made final by stat- 
ute; whereas here should the Authority or the Secretary 
undertake any of the activities enumerated in section 6 (d) 
the power of neither would be final. Here Congress has 
placed the President in complete control by making him 
the final arbiter to determine in what manner the funds and 
credit, as provided in the act, best may be employed to 
assist the several States and their political subdivisions in 
carrying out the purposes of the act. While the President 
may not delegate to the Secretary the power of final ap- 
proval so expressly conferred upon the President, the act 
is sufficiently broad to enable him to determine the extent 
and scope of the Secretary’s duties in respect to the func- 
tions mentioned in section 6 (d). 

In respect to the extent of your supervisory authority 
over activities of the United States Housing Authority other 
than those heretofore considered, the words “general super- 
vision” in section 3 (a) must be taken to have been used by 
the Congress in their commonly accepted sense, there being 
nothing in the statute to indicate a contrary intention. “To 
supervise” is defined in Webster’s New International Dic- 
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tionary as “to oversee for direction; to superintend; to in- 
spect with authority; as to supervise the printing of a book,” 
and the word is defined in the Standard Dictionary as mean- 
ing “to have general oversight of, especially as an officer 
vested with authority; superintend; inspect.” 

The decisions of the courts substantially adopt the above 
definitions, holding that “general supervision” implhes more 
than a mere power to advise and suggest and that it includes 
power to superintend and oversee the acts and proceedings 
of those subject to such general supervision. Snyder v. 
Sickles, 98 U. S. 203; Knight v. U. S.. Land Association, 
supra; Hawley v. Diller, 178 U. 8S. 476, 495; Vantongeren 
v. Heffernan, 5. Dak 180; State v. F., FE. & M.V.R. RB. Co., 
22 Neb. 318, 328; Great Northern R. Co. v. Snohomish 
County, 48 Wash. 478, 485. 

Originally, the Housing Authority was planned as an in- 
dependent agency, but during consideration of the bill in 
the Senate, section 3 (a) was amended by placing the Au- 
thority in the Department of the Interior and under the 
general supervision of the Secretary thereof. This action 
was deemed advisable in order that the Authority should 
have the full benefit of the housing experience of the Public 
Works Administration, and should conform to the organiza- 
tion recommendations of the President by being placed 
within one of the permanent departments (H. Rept. 1545, 
75th Cong., 1st sess.). 

Only a few Senators took part in the discussion of the 
scope and effect of the proposed amendment, and their views 
were strongly divergent. Some were of the opinion that 
the amendment would give to the Secretary of the Interior 
control and authority over the activities of the Housing 
Authority. The sponsor of the amendment, on the other 
hand, stated that the term “general supervision” meant the 
general direction, not the specific control, of the Authority 
and that in his judgment the amendment meant “in an ad- 
visory capacity” (Cong. Rec. vol. 81, pp. 8354-8357, 8368). 
The majority of the Senators voting gave no expression of 
their understanding of the significance of the words “gen- 
eral supervision.” The debate upon the amendment, there- 
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fore, discloses no intention of the Congress to use the words 
in other than their or dinary meaning. 

Accordingly, it is my opinion that, subject to the require- 
ment that no annual contribution, grant, or loan, and no con- 
tract for any annual ionbebntinn, grant, or loan may be 
undertaken by the United States Housing Authority either 
directly or under you supervision except with the approval 
of the President, you are empowered to superintend and 
oversee the activities of the Housing Authority. 

Respectfully, 
HOMER CUMMINGS. 
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Sec. 1222 R. S. does not prohibit appointment of an Army 
officer on the active list to a civil office, but acceptance of such 
office vacates his commission in the Army. 197. 

The section is inapplicable, under circumstances stated, to 
an officer of the Reserve Corps on leave of absence with pay 
from active duty with the Army. 197. 
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Persons convicted of felonies are ineligible for enlistment 
although pardoned by the President or by the governor of a 
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Army post exchanges are instrumentalities of the Federal 
Government, and the Hawaiian Tobacco Tax Act is not ap- 
plicable to sales of tobacco by such exchanges. 316. 

Whether the act is applicable to sales to Army post ex- 
changes by dealers in Hawaii is not determined, but the War 
Department should take no part in any effort to prevent 
collection of the tax on such sales. $316. 


Removal because of conviction, later reversed. 


An Army officer convicted of violating sec. 113, Criminal 
Code, was removed from office upon advice by the Attorney 
General that the statutory disqualification became effective 
upon entry of the judgment. Subsequently the Judgment 
was reversed. 437. 

Held that the removal as made was effective and that the 
President, without power to cancel the removal (from the 
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list as of a time prior to his separation from the service. 487. 
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ATTORNEY GENERAL. 
Congress. 

It is the time-honored position of the Attorney General not 
to render opinions to the Congress or to its committees or 
members. 3483. 

Footnote, citing instances of refusals to render opinions be- 
cause of statutory limitations, and one instance where such 
an opinion was authorized by special legislation. 18. 

Constitutional questions, administrative officers. 

The head of a department is under no duty to inquire into 
the constitutional power of the Congress. 11. 

There can rarely be proper occasion for an opinion by the 
Attorney General upon the constitutionality of a measure 
after it has become law, and it is not within his province to 
declare an act of the Congress unconstitutional—at least 
where it does not involve conflict between the prerogatives 
of the legislative and executive departments. 11. 

Contractors. 

It is not within the scope of the Attorney General’s duty 
to render opinions for the guidance of persons who engage in 
transactions with the Government. 11, 67. 

Facts must be stated. 

The Attorney General cannot undertake to settle facts ex 
parte from papers submitted and then procecd to give an 
opinion thereon. 429. 

The question of law upon which an opinion is desired must 
be specifically formulated and accompanied by a statement 
of the facts involved. 4285. 

Judicial questions. 

State tax should be resisted and question left to the courts 
for determination. *Federal Subsistence Homesteads Cor- 
poration. 138. 

Land titles. 

Sound reasons underlie the requirement for approval by the 

Attorney General. 73. 
Penal statute. 


An opinion by the Attorney General construing a penal stat- 
ute would affurd no protection tu private persons in subse- 


quent prosecutions. 398. 
Question not actually pending. 

Whether there are now any “Indians not taxed” is for 
determination by the Congress when apportioning Repre- 
sentatives, and the Attorney General’s opinion upon the 
question is not necessary at this time for any administrative 
purpose within the Department of Commerce. 518. 
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Questions raised by employees. 

The heads of the departments are authorized to request 
opinions upon questions arising under the Hatch Act, but it 
is not intended to countenance a continued and unlimited 
submission of questions raised or doubts entertained merely 
by particular employees. 446. 

Review of departmental decision. 

A matter that has been considered and decided by a 
Department is not a “question”? upon which the Attorney 
General may render an opinion. 67. 

State legislation. 

The Attorney General cannot assume to act as the legal 
adviser of State legislatures, and ordinarily must decline to 
render an opinion upon the possible effects of pending State 
legislation. 269. 

BANKHEAD-JONES FARM TENANT ACT. 
Contracts with Congressmen. *Contracts. 395. 
Taxation. *Farmers’ Home Corporation. 467. 

BANKS. 

Tax on circulating notes. 

Unlawfulness of circulation does not affect liability for tax 
on notes secured by called bonds which bear no interest and 
are ineligible as security. 148. 

Branches, establishment. *National Banks. 469. 
Branches, foreign. *Johnson Act. *Neutrality. 9398. 
Pledge to secure deposits. *National Banks. 520. 

BASES. | 
Acquisition. *Naval and Air Bases. 484. . 

BERGDOLL, GROVER CLEVELAND. 

Deserter from military service. *Citizenship. 308. 

BIDS. 

Collusive, no competition. *Contracts. 71, 98, 111. 

BONDS. 

Legality of issue. *Puerto Rico. 128, 209, 465. 
Surety, qualification of mutual company. *Surety. 310. 

BRIDGE. 

Authority to rebuild. *Navigable Waters. 189. 

BUILDINGS. 

Assignment of space. 

Authority over assignment of space in public buildings in 
the District of Columbia, formerly exercised by the National 
Park Service, was transferred by sec. 303 (b), Reorganization 
Plan No. I, to the Federal Works Administrator. $68. 

The extent of such authority and limitations thereon are 
discussed in 37 Op. 340. 868. 

Abandonment, leased premises. *Property. 338. 
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Disposition. *Texas Exposition. 117. 
Jurisdiction. *Jurisdiction. 99, 155, 285, 291. 


CALIFORNIA. 


Employment service. ‘*Social Security. 181. 


CANADA. 


Bonds, purchase by American. *Neutrality. 958. 
Cedar shingles. *Customs Laws. 68, 179, 213. 


CASTLE PINCKNEY NATIONAL MONUMENT. 


Abolishing, authority. *Lands. 185. 


CENSUS. 


“Indians not taxed.” *Congress. 518. 


CERTIFICATE OF GOVERNMENT PROTECTION. 


Emergency facilities. *Income Tax. 6529. 


CHILDREN. 


Illegitimate, born abroad. ‘*Citizenship. 290, 897, 556. 


CITIZENSHIP. 


Aliens ineligible to citizenship. 


The provision concerning exclusion of aliens ineligible to 
citizenship does not apply to disabilities that are removable 
and not necessarily permanent. *Immigration. 509. 


Deserter from military service. 


Regardless of questions of citizenship or admissibility 
under the immigration laws, the Secretary of Labor is ad- 
vised to raise no objection to the arrest by military authori- 
ties of Grover Cleveland Bergdoll, a convicted deserter and 
a fugitive from justice, now voluntarily returning. 303. 

The Department of Labor is further advised to maintain 
its position that Mr. Bergdoll has lost his citizenship [under 
sec. 1998 R. 8.], leaving the question for future determination 
by the courts as subsequent developments may warrant. 303. 


Expatriation, service with foreign state. 


An American citizen who, outside of the United States 
and without solicitation in the United States, enlists in the 
army, navy, or air forces of a belligerent country does not 
lose his citizenship by reason of such enlistment, but he is 


deemed to have expatriated himself if he takes an oath of 
allegiance to the forcign state. 337. 


Expatriation, statutory methods not exclusive. 


A woman born in Germany acquired American citizenship 
through marriage to an American citizen who thereafter was 
naturalized as a German citizen. She continued all her 
life to reside in Germany and to claim and exercise the 
privileges of its citizenship. Held: She should not be granted 
an American passport to enable her to come to the United 
States. 411. 

The statutory methods of expatriation are not necessarily 
exclusive. 411. 
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Expatriation—war-time marriages, enlistments, etc. 


American women who married aliens, American citizens 
who acquired foreign citizenship through naturalization, and 
American citizens who took foreign oaths of allegiance while 
the United States was at war lost their citizenship upon its 
termination, except as indicated in the opinion. 474. 

The statutory provision that no citizen shall be allowed 
to expatriate himself when this country is at war was un- 
doubtedly intended for the protection of the Government 
and there may be occasions when the citizen is barred from 
setting up the limitation in his behalf. 474. 


Filipinos. 


The phrase ‘‘American citizens’ in the Emergency Relief 
Appropriation Act of 1937 is synonymous with “citizens of 
the United States,” and excludes ‘‘citizens of the Philippine 
Islands.” 886. 

Filipinos are not entitled to preference in employment on 
Works Progress Administration projects unless they have 
acquired United States citizenship or fall within the provision 
respecting war veterans. 86. 


Foreign-born illegitimate children. 


During many years foreign-born illegitimate children of 
American mothers have been permitted to enter the United 
States and in some classes of cases, at least, exclusion of such 
children is not only harsh but largely impracticable. It is 
not clear, however, that these children have acquired Ameri- 
ean citizenship and additional legislation is desirable. 290. 

There is no objection to the issuance of instructions to 
consular officers that illegitimate children born abroad of 
American mothers before the act of May 24, 1934, became 
effective, cannot properly be regarded. as citizens of the 
United States under sec. 19938 R. 8S. 397. 

While the opinion of May 10, 1939, stated no categorical 
conclusion respecting citizenship of such children it was a 
necessary inference that the Attorney General could not 
regard them as American citizens under the laws in effect 
prior to May 24, 1934. 397. 


Legitimated Child. 


A child born abroad of an alien woman separated from her 
husband (later divorced) and living in adultery with a citizen 
of the United States who acknowledges the child to be his 
and has now married the mother, is legitimated under the 
law of the father’s domicle and is to be regarded as an Ameri- 
can citizen (citing 32 Op. 162, 164). 556. 

Two Circuit Courts of Appeals have questioned the con- 
clusion in 32 Op. 162, 164 that citizenship is acquired through 
legitimation. 290. 
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Repatriation. 

The repatriation statutes do not presuppose in all instances 
an unerring determination that the applicant has lost his 
citizenship. 474. 

CIVIL AERONAUTICS ACT. 
Certificates, issuance by Civil Aeronautics Authority. 

Telegraphic applications for authority to engage in air 
transportation in Alaska were filed, posted and set for hearing. 
Formal applications filed at the hearing included territory 
not covered by the telegraphic applications. The examiner 
conducted hearings on all, “‘subject to the possibility of a 
rehearing in each case.’’ Held: The Authority may now 
proceed to the issuance of certificates only to the extent 
covered by the telegraphic applications. 442. 

CIVILIAN CONSERVATION CORPS. : 
Parole, probation, ‘‘serving sentence.’’ 

The inhibition against employment in Civilian Conserva- 
tion Corps camps of persons convicted of crime and “‘serving 
sentence’ contemplates suspended sentences, ete. 9547. 

Persons on probation or parole are not accepted in the 
armed forces or the classified civil service, and are not eligible 
for enrollment in the Civilian Conservation Corps. 547. 

Improvements, leased premises. *Property. 338. 

Instruction by employees. *Eight-hour Law. 822. 

Negligence of employees. *Claims. 102, 171. 
CIVIL SERVICE. 

Appointment, ‘‘civil service laws’’ includes rules. 

Rules prescribed by the President have the force of law and 
are part of the law. 50. 

Attorneys required to be appointed “‘subject to * * * 
the civil service laws’? may be appointed under the civil 
service rules without competitive examination. 650. 

Appointment, error in determining eligibility. 

Steps taken by the Civil Service Commission in certifying 
eligibles for appointment as second-class postmasters are not 
jurisdictional in the sense that action based thereon is void if 
irregularities later appear. 6517. 

A change by the Commission in its findings after the 
appointment has been made does not affect the appointment. 
517. 

Appointment, special expert, excepted position. 

The civil service laws cannot be extended to a position 
expressly excepted therefrom by another statute. 384. 

The duties prescribed by the Maritime Commission for a 
position of “special expert” bring it within the exemption in 
sec. 201 (e), Merchant Marine Act, 1936, authorizing the 
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CIVIL SERVICE—Continued. 
Commission to appoint without regard to the civil service 
laws, etc., notwithstanding that the Civil Service Commis- 
sion may have qualified eligibles from which the position 
might be filled. Held, removal of appointee would be un- 
warranted. 384. 
Appointment, vacancy in office of postmaster. 

The act of June 25, 1938, placing postmasters of the first, 
second, and third classes in the classified civil service, does not 
authorize the Civil Service Commission to fix a time limit 
within which the President must fill a vacancy in the office 
of such a postmaster. 276. 

Classification, contract clerks, messengers. 

Special-delivery messengers and clerks in third- and fourth- 
class post offices are not “employees of the United States’ nor 
subject to classification by Executive order. 194. 

Classification, Inland Waterways Corporation. 

Officers and employees of the Inland Waterways Corpora- 
tion are officers and employees of the. United States within 
the meaning of the civil service laws and subject to the 
Executive Order of June 24, 1938, extending the classified 
civil service. 238. 

Recommendations by Congressmen, political considerations, 

The practice of the Post Office Department of requesting 
Congressmen in whose districts post offices are located to 
submit recommendations regarding character and residence of 
persons certified for appointment as fourth-class postmaster, 
is authorized by the Civil Service Act. 378. 

It subsequently appearing that a recommendation of an 
appointee was actuated by political considerations, there is 
grave doubt whether the action of the Civil Service Com- 
mission in attempting tc bring about removal and stoppage 
of pay would be sustained if suit should be brought. 378. 

Removal. 

Held unwarranted in the following cases (digested above): 

Appointment of special expert. 384. 

Error in determining eligibility. 517. 

Recommendations by Congressmen. 378. 

Retirement. 

Court employees. *Retirement. 115. 

Lighthouse Service. *Retirement. 2038, 306. 

Veterans claiming pensions. *Retirement. 174. 

CLAIMS 
Acts of ferae naturae, Reclamation Service. 

No reason appears for disturbing uniform rulings of the 
Comptroller General that the appropriation acts of the Re- 
clamation Service and the act of Feb. 20, 1929, authorizing 
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payments for damage to private property by reason of opera- 
tion of irrigation works by the United States, do not impose 
liability upon the United States for remote causes such as 
acts of ferae naturae over which the United States has no 
direct control. 425, 436. 
Authority to adjust, Civilian Conservation Corps. 

Sec. 16, Civilian Conservation Corps Act, and the act of 
Dec. 28, 1922, both authorizing adjustment of claims, ‘“‘may 
well subsist together.”’ 102. 

Claims exceeding $500 are barred from consideration under 
sec. 16. 102. 

If a claim is made and adjusted under sec. 16 any further 
claim based upon the same happening is barred. 102. 

Compromise. | 

The Secretary of the Treasury is authorized to accept a 
cash offer in compromise on account of a loan to a railroad 
company under the Transportation Act, 1920. Opinion of 
Feb. 25, 1924, distinguished. 247. 

Deprivation of use, Interior Department. 

The act of Dec. 28, 1922, authorizing heads of departments 
to adjust claims ‘‘on account of damages to or loss of privately 
owned property,’ etc., comprehends deprivation of use where 
the person deprived has sustained legally provable damages 
on that account. 122. 

Negligence, loaned employee, Civilian Conservation Corps. 

Claims not coming within sec. 16, Civilian Conservation 
Corps Act, because not “caused by the negligence of any 
enrollee or employee of the Corps’’ may be considered by the 
head of the department in which the individual responsible 
for the damage is employed. 102. 

Negligence, United States Housing Authority. 

It is not improbable that the courts will hold the authority 

liable for negligence of its agents or employees. 6559. 
Scope of employment, Civilian Conservation Corps. 

Whether an enrollee of the Civilian Conservation Corps 
was ‘‘acting within the scope of his employment” when using 
a Government-owned truek to transport an employee to his 
home depends upon whether such transportation at the par- 
ticular camp was authorized by the President or other proper 
officer and whether the enrollee who drove the truck was 
designated to provide the transportation. 171. 

COAST GUARD. 

Voluntary grant by South Carolina. *Lands. 366. 
CODY, WILLIAM, SBR. 

Retirement, Lighthouse Service. *Retirement. 208. 
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COLLECTORS OF CUSTOMS. 

Review of determinations. *Customs Laws. 457. 
COMMERCE, SECRETARY OF. 

Delegation of authority. *Officers. 371, 382, 541. 
COMPENSATION. 

Indebtedness to Government, set-off. 

The act of May 26, 1936, 49 Stat. 1374, does not permit 
withholding compensation on account of a payment dis- 
allowed by the General Accounting Office prior to passage 
of the act. 7. 

Payments by former employers. 

There is no legal objection to the granting of leave with pay 
by the Massachusetts Institute of Technology or other uni- 
versities to faculty members rendering consulting services to 
the United States. 9501. 

The payments in such circumstances are not made ‘in 
connection with’’ the services of the individual as an official 
or employee of the United States within the contemplation of . 
the statute forbidding private contributions to the salaries of 
Government Officials and employees. 6501. 

Retired naval officer, civil office. *Navy. 94. 

Unemployment. *Social Security. 1, 229, 242, 296. 

*World War Adjusted Compensation Act. 189, 142. 
COMPROMISE. 

Loans to railroads. *Claims. 247. 
COMPTROLLER GENERAL. 

Conflict of views. 

Aircraft furnished Army. *Air Corps Act. 28. 

Loans. *Emergency Relief Appropriations. 254. 

Useless papers. *National Archives Act. 249. 

Customs decisions, review. *Customs Law. 4657. 
CONDITION SUBSEQUENT. 

Termination of estate. *Lands. $9, 89. 

Waiver, reconveyance. *Lands. 8. 
CONGRESS. 

Apportioning Representatives, ‘‘Indians not taxed.’’ 

Whether there are now any “Indians not taxed’ (since 
all Indians are subject to the Federal income tax law) is a 
question not free from doubt and for determination by the 
Congress when apportioning Representatives under the ap- 
plicable constitutional provision. 518. 

Attorney General not authorized to render opinions for guidance 
of the Congress. *Attorney General. 11, 348. 

Contract with corporation partly controlled by Congressman. 
*Contracts. 165. 
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CONGRESS—Continued. 
Contracts under agricultural programs. *Contracts. 395. 
Executive province, invasion by Congress. *Constitutional Law. 
61, 
CONSTITUTIONAL LAW. 
Decision holding statute invalid overruled. 

The courts have no power to repeal or abolish a statute; it 
remains on the books notwithstanding a decision holding it 
unconstitutional; and if such decision is subsequently over- 
ruled the statute will then be held valid from the date it 
became effective. 22. 

Executive province, invasion by Congress. 

The resolution providing for a U. S.-N. Y. World’s Fair 
Commission, composed largely of Congressmen, with author- 
ity to administer the resolution, make appointments and 
expend funds, represents an unconstitutional invasion of the 
province of the Executive. 61. 

Minimum-wage law. 

The District of Columbia minimum-wage law, held uncon- 
stitutional by the Supreme Court in a decision subsequently 
overruled, is now a valid act and may be administered in 
accordance with its terms. 22. 

Constitutionality of statute. Question raised by administrative 
officer. *Attorney General. 11. 
Double jeopardy. Both civil and criminal sanctions may be 
imposed. *Hight-Hour Law. 418. 
President. 
Acquisition of bases. *Naval and Air Bases. 484. 
Emergency powers. *President. 348. 
Removal of officers. *Officers. 145 
Retrospective operation of statute. Tax law, would encounter 
- Objections. *Statutory Construction. 128. 
Welfare clause, spending power (footnote). 16. 
CONTRACTS. 
Authority to make. 

No statutory officer has the power to make any contract, 
or to acquire any land, or to do any other official act, unless 
some law has conferred such power upon him. $78. 

Collusive bids. 

Sec. 3709 R. 8. is purposed to secure to the Government the 
benefits flowing from competition and to prevent collusion 
and fraud. 71. 

Collusion among bidders depriving the Government of such 
benefits violates this section, and bids so affected should be 
rejected. 71. 
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Collusive bids, competition not possible. 

Under sec. 3709 R. 8S. automobile tires immediately needed 
in an exigency may be procured by open purchase. 111. 

If the Secretary of the Treasury determines that competi- 
tion is not possible, sec. 3709 is inapplicable and articles may 
be procured by open purchase or negotiated contract. 111. 

Upon the facts shown, the Director of Procurement would 
be justified in finding identical bids prima facie collusive 
and in restraint of trade and in rejecting all of them. 98. 

Congressmen. 

The language of the act of Aug. 26, 1937, entitled ‘‘An act 
to permit Members of Congress to enter into agreements 
under agricultural programs,”’ is sufficiently broad to cover a 
loan under Title I of the Bankhead-Jones Farm Tenant Act 
for financing the purchase of a farm presently owned by a 
Member of Congress, assuming that otherwise the trans- 
action would come within the inhibition of U. S. C., title 18, 
sec. 204, and title 41, sec. 22. $899, 

Corporation controlled by Congressman. 

It is not unlawful for the Bureau of Engraving and Printing 
to accept a bid of a corporation whose president is a Congress- 
man and owns 30 percent of its corporate stock. 165. 

The exception in sec. 116, Criminal Code, applies to con- 
tracts with any corporation and the Congress has not seen 
fit to qualify its application. 1685. 

Quaere as to corporation formed to circumvent statute. 
165. 

Invalid because not let through public competition. 

The contract of Aug. 24, 1938, between the People of 
Puerto Rico and Frederic R. Harris, Inc., for drawing plans 
and specifications for a graving dock at San Juan is invalid 
because not let through public competition as required by 
provisions of the Political Code. 448. 

Modification by supplemental agreement. | 

An officer authorized to make a contract has implied 
authority thereafter to modify it by a supplemental agree- 
ment, particularly when clearly in the interest of the United 
States todo so. 888. 

Aircraft, procurement. *Air Corps Act. 28, 207. 

Assignment to United States. *Patents. 164. 

Eight-Hour Law, two contracts. *Eight-Hour Law. 388. 

Emergency facilities. *Income Tax. 529. 

Funds, inhibition inapplicable to contracts previously made. 
*Kmergency Relief Appropriations. 254. 

Nominal consideration. *Jurisdiction. 99. 

Substantial compliance with statute. *Air Corps Act. 28. 
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CONVEYANCING. 
Land, grant of includes oil. *Lands. 89. 
Reconveyance, condition waived. *Lands. 3. 
COPYRIGHT OFFICE. 
Fees. 

The Register of Copyrights should collect a fee of $6 for 
registration of a print or label (not a trade-mark) published 
in connection with the sale or advertisement of articles of 
merchandise. 498. 

The Register of Copyrights should collect a renewal fee of 
$6.00 in cases involving commercial prints and labels subject 
to registration under the act of July 31, 1939. 459. 
Proposed reorganization. 

The Copyright Office, while within the Library of Congress, 
is & separate and distinct office. 429. 

Delegation of authority. *Officers. 429. 

CORPORATIONS (GOVERNMENT). 
Employees, classification. *Civil Service. 238. 
Liability for negligence. *Claims. *Insurance. 65959. 
Officers, removal by President. *Officers. 145. 
Tax. *Farmers’ Home Corporation. 467. 
Tax. *Federal Subsistence Homesteads Corporation. 188. 
CRIME. 
Moral turpitude. *Immigration. 95, 215. 
CUSTOMS LAWS. 
Countervailing duties on imports from Germany. 

The practices and devices of the German Government 
described in the opinion constitute the paying or bestowing 
of bounties or grants within the meaning of sec. 303, Tariff 
Act of 19380, and it is the duty of the Secretary of the Treasury 
to impose countervailing duties upon articles affected thereby. 
261, 

The proposed Treasury decision is appropriate in form to 
carry out that purpose. 261. 

Countervailing duties on imports from Italy. 

Payments made to exporters of Italian silk products, with 
the effect, manifestly intended, of enabling them successfully 
to compete in the markets of this country are bounties or 
grants within the meaning of sec. 303, Tariff Act of 1980, and 
it is the duty of the Secretary of the Treasury to impose 
countervailing duties upon such products when imported 
into the United States from Italy. 282. 

The proposed Treasury decision is appropriate in form and 
substance to accomplish that purpose. 282. 

Review of Collectors’ determinations. 

The Comptroller General has no authority to review deter- 

minations of Collectors of Customs with respect to quantity, 
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value, and classification of imported merchandise, or the 
duties applicable thereto, affecting the liquidation of import 
or drawback entries. 457, 

Trade Agreement; limitation on cedar shingles. 

Sec. 811, Revenue Act of 1936, requires that orders issued 
thereunder shall limit imports of red cedar shingles from 
Canada to 25 per cent of the combined total of the shipments 
and imports of such shingles for the preceding six months. 68. 

Issuance of such orders for each half calendar year ensuing 
after the first order is issued, during the life of the Reciprocal 
Trade Agreement with Canada, is mandatory. 68. 

Trade Agreement; limitation superseded. 

If the proposed new trade agreement with Canada should 
contain a provision for free entry of wooden shingles without 
reservation of the right to limit their importation it would, 
upon becoming effective, ipso facto supersede the limitation 
imposed under the trade agreement of Nov. 15, 1935, and 
sec. 811 of the Revenue Act of 1936. 179. 

The provisions of the trade agreement with Canada of 
Nov. 17, 1938, relating to customs duties will be applied 
provisionally effective Jan. 1, 1939, and the provisions of the 
agreement of Nov. 15, 1935, relating to such duties will be- 
come inoperative as of that time. 218. 

The provisions of the 1935 agreement and sec. 811 of the 
Revenue Act of 1936 relating to import quotas, etc., will 
become inoperative when the 1938 agreement becomes effec- 
tive definitively. 213. 

Trade Agreements Act, ‘‘existing’’ defined. 

‘‘Existing’’ means existing at the time a given trade agree- 
ment is concluded; but it does not apply to duties proclaimed 
under the act, being applicable only to “‘basic’’ duties. 42. 

DAMAGES. 
Deprivation of use. *Claims. 122. 
Ferae naturae, acts of. *Claims. 425, 4386. 
DEDICATION OF LAND. 
To States, cities, etc. *Lands. 107. 
DELAWARE BREAKWATER QUARANTINE STATION. 
Termination of estate. *Lands. 89. 
DELAWARE FRANCHISE TAX. 
Federal agency. *Federal Subsistence Homesteads Corpora- 
tion. 138. 
DELEGATION OF AUTHORITY. 
Copyright Office. *Officers. 429. 
Department of Commerce. *Officers. 6541. 
Inland Waterways Corporation. ‘*Officers. 371, 382. 
DEXDALE HOSIERY MILLS. 
Loan. *Emergency Relief Appropriations. 2964. 
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DISTRICT OF COLUMBIA... 

Minimum wage law. *Constitutional Law. 22. 
DOUBLE JEOPARDY. 

Civil and criminal sanctions. *Eight-Hour Law. 418. 
DOUGLAS AIRCRAFT COMPANY. 

Claim for contract price. *Air Corps Act. 28. 
DUTIES. 

Countervailing duties, Germany. *Customs Laws. 261. 

Countervailing duties, Italy. *Customs Laws. 282. 

Existing duties, trade agreements. *Customs Laws. 42. 
EIGHT-HOUR LAW. 

Applicability, employment under 2 contracts. 

The act of June 19, 1912, prohibits the employment of 
laborers and mechanics more than 8 hours in any 1 day not- 
withstanding that the work is performed under 2 or more 
separate contracts. 333. 

Imposition of civil and criminal penalties. 

The penalty prescribed in the act of June 19, 1912, for vio- 
lation of the 8-hour provision in contracts is a civil or remedial 
sanction designed to insure faithful performance of that 
provision. 418. 

It may be exacted without regard to the institution or 
outcome of criminal proceedings under the act of Aug. 1, 1892, 
since both criminal and civil sanctions may be imposed for 
the same act or omission. The doctrines of double jeopardy 
and res judicata are inapplicable. 418. 

Railroads owned by United States. 

In the administration of the 8-hour law the term ‘‘laborers 
and mechanics’ has been given a somewhat broad meaning. 
232. 

The statute has heretofore been applied in connection with 
the operation of trains for hauling materials on short lines of 
railroad owned and operated by the Government but not 
performing services as common carriers. 282. 

Held, the Secretary of War should continue to apply the 
8-hour law in connection with such operations on the railroad 
at the Fort Peck dam site. 282. | 

Voluntary instruction, Civilian Conservation Corps. 

The underlying purpose of the law is to confer upon work- 
men the benefits supposed to flow from a reduction of their 
labor to 8 hours a day. While to the extent necessary to 
guarantee such benefits the statute should be construed lib- 
erally, it is not to be extended to cases not clearly within its 
terms or to those exceptional to its spirit and purpose. $22. 

Voluntary instruction offered by employees of the Civilian 
Conservation Corps to enrollees does not come within the 
purview of the statute. 322. 
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EMERGENCY FACILITY AMORTIZATION DEDUCTIONS. 


Certificate of Government protection. *Income Tax. 6529. 


EMERGENCY POWERS. 


President. *President. 348. 


EMERGENCY RELIEF APPROPRIATIONS. 


Loans, inhibition on use of funds inapplicable. 


Loan agreements entered into by the Department of 
Agriculture with cooperative associations at Rural Rehabilita- 
tion projects for the purpose of establishing hosiery mills 
at such projects were authorized by statutes then existing. 
254. 

Public Resolution No. 1, Feb. 4, 1989, forbidding the use 
of public funds for such purposes, does not apply to contracts 
previously made. 254. 


Wage requirements, exemptions. 


The purpose of sec. 15 (a), Emergency Relief Appropriation 
Act of 1939, is to abolish the prevailing wage as a general 
practice on work projects. 327. 

The Commissioner of Work Projects has discretion in 
granting exemptions under subsec. (b) to determine whether 
the conditions and circumstances justify an exemption (and 
the extent thereof), which should be appropriate ‘and gen- 
uinely related to a specific purpose or a statutory exception. 
327. 

A uniform exemption applicable to projects that have 
reached a common point of progress might be appropriate, 
but only if it could reasonably be and were determined that 
work thereon must be continued to protect work already 
done. 327. 


Dedications and gifts of land. *Lands. 107. 


Filipinos not entitled to preference. *Citizenship. 86. 


EMPLOYEES. 


Annual leave. 
Exclusion of nonwork days. *Leave. 172. 
Transferred employee. *Leave. $304. 
Appointment. 
Special expert. *Civil Service. 384. 
Subject to civil-service laws. *Civil Service. 650. 
Classification. 
Contract clerks, messengers. *Civil Service. 194. 
Inland Waterways Corporation. *Civil Service. 238. 
Referees, arbitrators. *National Mediation Board. 497. 
Indebtedness, set-off. *Compensation. 7. 
Indian Service. : 
Director of corporation. *Indians. 484. 
Manager of store. *Indians. 414. 
Membership, cooperative associations. *Indians. 82. 
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EMPLOY EES—Continued. | 
Instruction, fellow employees. *Hight-Hour Law. 9322. 
Negligence. *Claims. 102, 122, 171, 559. 

Payments by former employers. *Compensation. 601. 
Political Activity. 

Duty to avoid raising questions. *Hatch Act. 446. 

Elected to local office. *Hatch Act. 428. 

Removal, violation of Hatch Act. *Hatch Act. 462, 506. 

Retirement. “Retirement. 115, 174, 2038, 306. 

EMPLOYMENT SERVICE. 

State plans. ‘*Social Security. 181. 
States, financing. *Social Security. 229, 296. 

EXCHANGE. 

Destroyers, etc. *Naval and Air Bases. 484. 
Surplus matériel, etc. *War Department. 445. 

FACTORIES. 

Loans. *Emergency Relief Appropriations. 254. 

FAIR LABOR STANDARDS ACT. 

Minimum wages. *Work Relief, etc., Act. 266. 

FARM CREDIT ADMINISTRATION. 

Transfer of appointing power. 

All functions relating to the appointment, fixing of com- 
pensation, transfer, promotion, demotion, suspension, or dis- 
missal of persons to or from positions in the Farm Credit Ad- 
ministration were transferred to the Secretary of Agriculture 
by sec. 404 of Reorganization Plan No. II. 408. 

FARMERS’ HOME CORPORATION. 

Taxability of land, Bankhead-Jones Farm Tenant Act. 

Land acquired by the Government through purchase at fore- 
closure sale or the acceptance of a deed in lieu of foreclosure 
under the Bankhead-Jones Farm Tenant Act is not subject to 
State and local taxation. 467. 

FEDERAL HOME LOAN BANE ACT. 

Constitutionality presumed. *Attorney General. 11. 

FEDERAL SUBSISTENCE HOMESTEADS CORPORATION. 
Taxation by State, reincorporation. 

Whether the corporation is immune from the Delaware 
annual franchise tax cannot be determined by the Attorney 
General. Payment should be resisted and the question left 
to the courts. 138. 

Suggested, that such corporations existing under State laws 
ought to incorporate under Federal law. 138. 

FEDERAL WORKS AGENCY. 

Mail, weight limitation. *Postal Service. 3365. 

FILIPINOS. 

Citizenship. *Citizenship. 86. 
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FLOOD CONTROL. 
Ohio River Basin flood control projects. 

The proviso in sec. 1, act of Aug. 28, 1937, authorizing a 
waiver of certain local cooperation requirements, applies only 
to the Ohio River Basin flood control projects authorized by 

| that section. 292. 
FOLIAGE. 
License to remove. *Grazing Act. 186. 
FOREIGN AGENT REGISTRATION ACT. 
Propaganda, exclusion from mails. *Postal Service. 535. 
FOREIGN GOVERNMENTS. 
American banks, foreign branches. *Johnson Act. $98. 
American banks, foreign branches. *Neutrality. 398. 
Bases, British territory. *Naval and Air Bases. 484. 
Debt settlement, Nicaragua. *Johnson Act. 161. 
Enlistment, oath of allegiance. *Citizenship. 337, 474. 
Propaganda, exclusion from mails. *Postal Service. 5365. 
Ships, transfer to French interests. *Neutrality. 402. 
Trade Agreements. *Customs Laws. 68, 179, 213. 
War loan bonds, Canada. *Neutrality. 589. 
FORT HAYS MILITARY RESERVATION. 
Grant of land includes oil. *Lands. 939. 
FORT PECK RAILROAD. 
Eight-Hour Law applicable. *EKight-Hour Law. 282. 
GEM IRRIGATION DISTRICT. 
Review of departmental decision. *Attorney General. 67. 
GEORGE WASHINGTON MEMORIAL PARKWAY. 
Acquisition of land. *Lands. $92. 
GERMANY. 
Conditions, abnormal. *Immigration. 215. 
Duties, countervailing. *Customs Laws. 261. 
GIFTS. 
Authority to accept, to expend. *Grazing Act. 56. 
Land, to States, cities, etc. *Lands. 107. 
Voluntary grant, authority required. *Lands. 366, 378. 
GIRDLER CORPORATION. 
Assignment to United States. *Patents. 164. 
GORDON, WILLIAM. | 
Claim. *World War Adjusted Compensation Act. 142. 
GOVERNMENT CORPORATIONS. 
Employees, classification: *Civil Service. 288. 
Liability for negligence. *Claims. *Insurance. 559. 
Officers, removal by President. ‘*Officers. 146. 
Tax. *Farmers’ Home Corporation. 467. 
Tax. *Federal Subsistence Homesteads Corporation. 188. 
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GRAZING ACT. 
Gifts and contributions. 

Authorization to accept gifts of land and contributions of 
money does not supply authority to purchase or lease lands 
with such contributions. 656. 

Leasing State lands. 

Leasing of State lands within grazing districts is not au- 
thorized by sec. 1, Taylor Grazing Act, and is prohibited by 
sec. 3736 R.S. 656. | 

License to remove foliage; disposals. 

Sec. 7, Taylor Grazing Act, as amended, does not authorize 
licenses to remove foliage from yucca plants. 186. 

The section refers to disposals ‘‘under applicable public- 
land laws’’ and does not alone authorize any disposals. 1386. 

GREAT NORTHERN RAILWAY. 

Operations over Government track. *Eight-Hour Law. 282. 
HARRIS, FREDERIC R., INC. 

Contract for plans invalid. *Contracts. 448. 
HATCH ACT. 

Ambassadors and ministers. 

Sec. 9 (a) of the Hatch Act does not prohibit ambassadors 
and ministers from taking an active part in political cam- 
paigns. 9508. 

Duty of employees to avoid raising questions. 

Generally, at least, it is the duty of persons who con- 
ceivably may come within the terms of inhibitions in statutes 
such as the Hatch Act so to shape their conduct as to avoid 
raising questions of the applicability to them of the statutory 
penalties. 446. 

Federal employee elected to local office. 

The Hatch Act, forbidding political activity by Federal 
employees, does not apply to the acceptance and holding of 
a local office to which an employee was elected without being 
a candidate, his name not appearing on the ballot but being 
written in by the voters. 428. 

Persons in the executive branch of the Government are 
forbidden by Executive order to hold State or local office or 
employment, with specified exceptions. 428. 

Issuance of informal interpretations discontinued. 

The practice of issuing informal interpretations of the 
Hatch Act relating to political activity by officers andem- 
ployees of the executive branch has been discontinued, but the 
rulings previously made are not revoked. 446. 

Opinions to Department heads. | 

Cases involving disputed questions of fact do not warrant 
an opinion by the Attorney General whether the activities of 
the affected employees come within the inhibition of the 
statute. 462. 
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HATCH ACT—Continued. 

The heads of the departments are authorized to request 
opinions upon questions arising under the Hatch Act, but it 
is not intended to countenance a continued and unlimited 
submission of questions raised or doubts entertained merely 
by particular employees. 446. 

Removal for violation. 

Ignorance or misapprehension afford no legal justification, 
but proceedings were not instituted against all employees 
caught in a state of technical violation when the act became 
effective. 462. 

Postponement of the date of removal of an employee 
merely for the purpose of allowing leave would not conform 
with the mandate of the Hatch Act that an employee violating 
its provisions shall be immediately removed. 506. 

The penalty for violation of section 9 is removal from 

office. 462. 

Removal for violation, procedure. 

An employee charged with violation of section 9 should be 
given notice and an opportunity to be heard. 462. 

Whether there has been a violation is determinable by the 
head of the department or independent establishment con- 
cerned with making the removal. 462. 

HAWATHI. 

Land, interdepartmental transfer. *Lands. 460. 

Tobacco tax, Army post exchange. *Army. $316. 
HELIUM. 

Assignment to United States. *Patents. 164. 
HIGHWAYS. 

Federal aid, diversion of State taxes. 

Sec. 12, act of June 18, 1934, was intended to prevent States 
seeking Federal aid for highways from diverting gasoline and 
motor vehicle taxes to other than highway uses. 157. ., 

Where a State has diverted such taxes a reduction in its 
allocation is authorized notwithstanding it still expends for 
highway purposes the same amount that it expended prior 
to June 18, 1934. 157. 

The word ‘“‘pledged”’ in sec. 12, act of June 18, 1934, con- 
templates a definite pledge which enters into the contract with 
purchasers of bonds and is to be distinguished from a mere 
setting aside of revenues subsequent to the issuance of the 
bonds. 269. 

Bonds eligible for redemption out of one-fourth of the 
revenues derived from gasoline taxes, under Texas law as it 
existed when the act of June 18, 1934, was passed, are not 
‘bonds for the payment of which such revenues are pledged,”’ 
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HIGHW AYS—Continued. 
within the contemplation of that act. It follows that this 
portion of the revenues had already been diverted to uses 
other than those mentioned in the Federal act when that act 
was passed, and no additional diversion will result if other 
bonds similarly affected are now made eligible for payment 
therefrom. 269. 
HOURS OF SERVICE LAW. 
Government railroad. *Hight-Hour Law. 282. 
HOUSING. 
Loans. *United States Housing Act. 158, 
Supervision. *United States Housing Act. 570. 
HUTTERIAN BROTHERS. 
Aliens ineligible to citizenship. *Immigration. 509. 
ILLEGITIMATE CHILDREN. 
Born abroad. “Citizenship. 290, 397, 556. 
IMMIGRATION. 
Aliens ineligible to citizenship, pacifists. 

There is no authority for denying an immigration visa to 
an alien because he is a member of a sect of extreme pacifists 
who refuse for religious and conscientious reasons to support 
any kind of war measures. 509. 

The provision concerning exclusion of aliens ineligible to 
citizenship does not apply to disabilities that are removable 
and not necessarily permanent. 6509. 

Applicability of statutes. 

The act of May 22, 1918, as extended by the act of March 
2, 1921, is no longer applicable with respect to aliens who 
seek admission as immigrants. 6509. 

Crime involving moral turpitude. 

Abnormal conditions. Whether conviction by a German 
court of a German citizen of Jewish extraction on a charge of 
making a false affidavit concerning his property involves 
moral turpitude requires consideration of abnormal condi- 
tions in Germany. Immigration visa held warranted. 215. 

Definition. An act of baseness, vileness, or depravity— 
anything done contrary to justice, honesty, modesty, or good 
morals. 216. 

Definition. Any criminal act intrinsically and morally 
wrong and malum in se, or contrary to justice, honesty, 
principle, or good morals. 99. 

Particular crimes. False swearing. 215. 

Particular crimes. Shooting. 95. 

Political offense. Definition; motive may be considered. 
215. 7 : 
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IMMIGRATION—Continued. 

Record of conviction is ordinarily conclusive as to existence 
and nature of crime and on questions of purpose, motive and 
knowledge. 965, 215. 

Standards prevailing in this country determine whether 
crime committed abroad involved moral turpitude. 95, 215. 

Deserter from military service. *Citizenship. 303. 
INCOME TAX. : 
Confidential information. 

Sec. 3167 R.S., as amended, is purposed to prohibit divulg- 
ing of information relating to private affairs, which might 
annoy, embarrass or injure a taxpaver. 1. 

Emergency facility amortization deductions. 

If the Secretary of War and the Advisory Commission to 
the Council of National Defense find that a proposed supply 
contract will adequately protect the Government with refer- 
ence to the future use and disposition of emergency facilities, 
the contract will constitute sufficient basis for issuance of a 
Certificate of Government Protection, permitting tax amor- 
tization deductions, under the Second Revenue Act of 1940. 
529. 

Income from restricted Indian lands. 

The decision in Superintendent v. Commissioner, 295 U. S. 
418, must prevail over the Attorney General’s opinion of 
March 20, 1925. 107. 

INDIANS. 
Community Store. 

An employee of the Indian Service is not authorized to 
accept employment after hours as salaried manager of a 
community store financed by the incorporated Native Village 
of Atka. 414. 

There appears to be no justification for a narrow construc- 
tion that would make the statute concerning trade with the 
Indians inapplicable to Government employees engaging in 
such trade as salaried agents or as agents for an Indian 
principal. 414. 

Cooperative associations, regulations. 

Membership by Government employees in associations 
trading in Indian products or supplies is prohibited (U.S. C.,, 
title 25, sees. 68, 87) and cannot be authorized by regulation. 
82. 

Corporation to hold and manage bank building. 

The statute forbidding trade with the Indians by persons 
employed in Indian affairs is not applicable to service by 
such employees on the board of directors of a corporation 
formed to take title to and manage a bank building or to the 
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INDIANS—Continued. 
holding by them in trust of the necessary qualifying shares of 
stock—a controlling interest in the corporation being owned 
by restricted Indians and the employees acting officially for 
the protection of that interest. 484. | 
Income from restricted lands. *Income Tax. 107. 
‘*Indians not taxed,’’ census. *Congress. 518. 
INFORMATION. 
Available to States. *Social Security. 1. 
INLAND WATERWAYS CORPORATION. 
Civil service laws applicable. *Civil Service. 238. 
Delegation of authority. *Officers. $71, 382. 
INSURANCE. 
Negligence, United States Housing Authority. 

The Authority is authorized under sec. 13 (d) of the U. S. 
Housing Act to procure insurance or to set up insurance 
reserves to protect against liability for negligence of its 
agents or employees. 559. 

INTERCOASTAL SHIPPING ACT OF 1988. 

Delegation of authority. *Officers. 541. 
INTERNATIONAL RY. CO. 

Authority to rebuild bridge. *Navigable Waters. 189. 
IOWA. 

Reconveyance to United States. *Lands. 3. 
IRRIGATION WORKS. 

Bonds, Isabella Svstem. *Puerto Rico. 123, 209. 

Claim resulting from operation. *Claims. 425, 436. 
ITALY. 

Duties, countervailing. *Customs Laws. 282. 
JEWS. 

Germany, abnormal conditions. *Immigration. 215. 
JOHNSON ACT. 

Debt settlement, Nicaragua. 

The Johnson Act, forbidding financial transactions with 
defaulting foreign governments, will cease to apply upon 
ratification of treaty providing for cancellation of indebted- 
ness in part satisfaction of a claim against the United States. 
151. 

Foreign branches of American banks. 

Any so-called branches which are actually incorporated in 
foreign countries are not subject to the provisions of the 
Johnson Act concerning financial transactions with foreign 
governments. 398. 

No reason is perceived for challenging the practice hereto- 
fore followed in accordance with the view evidenced when the 
Johnson Act was passed that it would not apply to customary 
transactions by foreign branches of American banks. $98. 
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JURISDICTION. 
National Railroad Adjustment Board. 

Every case filed with the National Railroad Adjustment 
Board involves a question of jurisdiction and the Board must 
decide these jurisdictional questions, subject to review by the 
courts. 416. 

Public Building Sites. 
Exclusive jurisdiction required. | 

See. 355 R. S. has been effective since 1841 and during that 
time has been repeatedly interpreted and applied as con- 
templating exclusive jurisdiction flowing from consent by the 
States under art. I, sec. 8, cl. 17, of the Constitution. 2865. 

This interpretation is not affected by the decision in James 
v. Dravo Contracting Co., 302 U. S. 134, upholding the right 
of a State to qualify its consent and giving rise to the infer- 
ence that the Congress may have acted under an erroneous 
impression concerning ‘‘consent’’ under the Constitution. 
285. 

Nevada, cession with reservations. 

The Nevada statute ceding jurisdiction over a post office 
site at Yerington sufficiently evidences consent of the legis- 
lature under art. I, sec. 8, cl. 17, of the Constitution and sec. 
355 R.S. 155. 

Reservations by the State of the right to serve process and 
to resume full jurisdiction if the United States ceases to own 
the land are not incompatible with the Federal requirements. 
155. 

Nevada; consent, purchase, nominal consideration. 

A conveyance by the city of Reno reciting a nominal con- 
sideration is a ‘“‘purchase’”’ under art. I, sec. 8, cl. 17, of the 
Constitution and sec. 355 R. 8. 99. 

An act of the legislature which “‘empowered, authorized and 
directed”’ the city to make the conveyance sufficiently evi- 
denced ‘‘consent.”’ 99. 

Virginia, qualified consent. 

The Virginia statute of March 28, 1986, expressing quali- 
fied consent to acquisitions of land by the United States, does 
not meet the requirements of sec. 355 R. 8S. 285. 

West Virginia, qualified consent. 

The West Virginia statute (W. Va. Code Ann., 1932, secs 
3 and 4) concerning the acquisition of land by the United 
States fails to meet the requirements of sec. 355 R. S. 291. 

Interdepartmental transfer. *Lands. 460. 
LABELS. 
Fee for registration. *Copyright Office. 459, 498. 
LABOR DISPUTES. 
Labor Relations Act. *National Labor Relations Act. 242. 
Referees. *National Mediation Board. 415, 431. 
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LANDS. 
Acquisitions (General). 
Grants and devises unauthorized when made. 

Voluntary grants (and devises), not falling within the stat- 
utory authority of any administrative officer either to accept 
or to reject, may ripen into full and complete transfers of title 
by reason of subsequent action on the part of the Congress, 
and even in the absence of express acceptance certain pre- 
sumptions may arise, ae, with the passage of time. 
373. 

Grant (voluntary) by South Carolina. 

A voluntary grant of land to the United States by South 
Carolina without definite specification of purpose requires 
action by the Congress and such action should provide both 
for acceptance of the grant and for use of the land by the 
Coast Guard, if such acceptance and use are deemed desir- 
able. 366. 

No grant of land to the United States can become effective 
unless accepted by or pursuant to en act of Congress. 366. 

Grant (voluntary) for national cemetery. 

No statutory officer has the power to make any contract, 
or to acquire any land, or to do any other official act, unless 
some law has conferred such power upon him. $78. 

A grant requires acceptance, and an administrative officer 
has no power to accept unless such power has been conferred 
by law. 9378. 

Title, approval by Attorney General. 

Sound reasons underlie the requirement for approval by the 
Attorney General. 783. 

Sec. 355 R. S. requires such approval as a prerequisite to 
payment of the purchase price and applies to land purchased 
for any public building whether or not immediate construc- 
tion is contemplated. 78. 

Sec. 355 R. S. applies to lands acquired for wildlife refuges 
under the act of June 15, 1935, 49 Stat. 378. 78. 

Jurisdiction ceded by State. *Jurisdiction. 99, 155. 
Jurisdiction required. *Jurisdiction. 285, 291. 
Lease, authority required. “*Grazing Act. 56. 
. Lease, fixtures. *Property. 338. 
Acquisitions (Particular Statutes). 
George Washington Memorial Parkway. 

The act of May 29, 1930, does not authorize the National 
Capital Park and Planning Commission to credit the value of 
lands donated for purposes of the George Washington Memo- 
rial Parkway against commitments required by the statute 
from States, political subdivisions thereof or other responsible 
sources to pay one-half the cost of purchased or condemned 
lands. 392. 
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LANDS—Continued. 


National Forest Reservation Commission, recreational use. 

The act of March 1, 1911, as amended, authorizes the ac- 
quisition of forested, cut-over, or denuded lands to promote 
navigation or timber production. 3869. 

The National Forest Reservation Commission is not 
authorized to approve purchases solely for recreational pur- 
poses but its judgment will not be questioned so long as the 
lands are reasonably adapted for, or Federal control will 
promote, a statutory purpose. 369. 

Administration. 
Interdepartmental transfer. 

The President has authority without further legislation to 
transfer jurisdiction over land comprising a part of the Sand 
Island Military Reservation, Hawaii, from the War Depart- 
ment to the Treasury Department. 460. 

National Monuments, authority to abolish. 

The Antiquities Act of June 8, 1906, 34 Stat. 225, authoriz- 
ing the President to establish national monuments, does not 
authorize him to abolish them after they have been established. 
185. 

Acts of June 4, 1897, 30 Stat. 11, and June 25, 1910, 36 
Stat. 847, relating to national-forest reserves and temporary 
withdrawals of public land, distinguished. 185. 

Surplus real property, transfer of administration. 

The acts of Aug. 26, 1985, and Aug. 27, 19385, providing for 
disposition of surplus real property, are to be considered as 
amended by Reorganization Plan No. I, under the Reorganiza- 
tion Act of 1939, with the consequent transfer to the Federal 
Works Agency of the powers vested by those acts in the 
Secretary of the Treasury and the Director of Procurement. 
364. 

License to remove foliage. *Grazing Act. 186. 
Conditions Subsequent. 


' Termination of estate. 


A grant to the United States of an absolute estate in 
praesentt ‘“‘upon the express condition’’ that a quarantine 
station be located and maintained on the land, without 
provision for reentry by the grantor, created an estate upon 
condition subsequent. 89. 

Breach of the condition, without appropriate action by the 
grantor revesting title in it, did not zpso facto end the estate 
granted. 89. 

The grant of the abandoned Ft. Hays Military Reservation 
to the State of Kansas conveyed a fee simple estate upon a 
condition subsequent, terminable only by a breach and 
enforcement of the forfeiture. 39. 
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LANDS—Continued. 
Waiver, non-compliance due to reconveyance. 

A condition subsequent may be waived by acts as well as 
by express release. 8. 

A grantor participating in a breach of condition, or render- 
ing compliance impossible, cannot take advantage thereof. 3. 

Reconveyance by a State of a portion of land granted by 
the United States for park purposes will not violate the 
conditions and limitations in the grant nor affect theland not 
reconveyed. 8. 

Disposals. 
Authority exhausted by exercise thereof. 

The act of March 3, 1931, authorizing conveyance of the 
Mission Point Lighthouse Reservation to the State of Michi- 
gan is properly to be interpreted as authorizing conveyance 
only of land no longer required at that time; it does not au- 
thorize conveyance now of the portion then reserved. 289. 

Dedications and gifts. 

The conclusion in the opinions of Sept. 10, 1934, and Sept. 
16, 1935, concerning dedications is not applicable to land in 
excess of present needs but affected by no obligations 
respecting its use. 107. 

The authority in sec. 5, Emergency Relief Appropriation 
Act of 1935, to ‘‘grant, sell, lease * * * or otherwise 
dispose of’’ property does not contemplate a mere giving away 
of such property. 107. 

Grant of land includes oil, etc. 
The United States is bound by the doctrine that a grant of 
land includes everything beneath its surface. 89. 
Fixtures, leased premises. *Property. 3388. 
Taxation. 

State Tax. *Farmers’ Home Corporation. 467, 
LAVANBURG CO. 

Corporation controlled by Congressman. *Contracts. 1685. 
LEASE. 

Standard form, supplemental agreement. 

The regulation forbidding deviation from the standard 
form of lease is not applicable to the abandonment of im- 
provements without salvage value by supplemental agreement 
upon termination of the lease. 338. 

Authorization required. *Grazing Act. 56. 
LEAVE. 
Exclusion of nonwork days. 

The act of Mar. 14, 1936, authorizing annual leave for 
Government employees does not permit exclusion of nonwork 
days other than Sundays and holidays when computing such 
leave. 172. 

58039™—42—vol. 39-40 
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LEAVE—Continued. 
Transferred employee. . 

An employee transferred from the U. S. Employees’ Com- 
pensation Commission to the Department of Agriculture may 
be granted leave by the latter Department to commence 
simultaneously with the effective date of the transfer. 304. 

Such an employee might properly take the oath of office on 
the day of the transfer, but mere delay in taking the oath 
cannot be regarded as prejudicial. $04. 

LIGHTHOUSE RETIREMENT ACT. 

Eligibility of William Cody, Sr. *Retirement. 2083. 

Transfer of service to Coast Guard. *Retirement. 306. 
LOANS. | 

Agricultural programs, Congressmen. *Contracts. 9395. 

Compromise. *Claims. 247. 

Limitation. *United States Housing Act. 158. 

Rehabilitation. *Emergency Relief Appropriations. 254. 
LUMBERMENS MUTUAL CASUALTY CO. 

Qualification of mutual company. ‘*Surety. $10. 
MAIL. 
Exclusion of foreign propaganda. *Postal Service. 535. 

Extension of routes. *Pustal Service. 19. 

Frankable, nonfrankable enclosure. *Postal Service. 408. 

Official publications. *Postal Service. 405. 

Official, weight limitation. *Postal Service. 335. 
MAPS. 

Authority to sell. *Property. $24. 
MARITIME COMMISSION. 

Appointment, civil service laws. *Civil Service. 50. 

Appointment, special expert. *Civil Service. 384. 
MARRIAGE. 

Citizenship, loss by women. *Citizenship. 474. 
MARSHALS. 

Executive officers. *Retirement. 115. 
MASSACHUSETTS. 

Motor vehicle taxes. diversion of. *Highways. 157. 
MAYBERRY, HELEN. 

Leave, transferred employee. *Leave. 9304. 
McMULLEN, JOSEPH I. 

Removal from office. *Army. 487. 
MEDIATION BOARD. 

Referees. *National Mediation Board. 415, 481. 

State quotas. *National Mediation Board. 49%. 
MERCHANT MARINE ACT. 

Appointment, civil service laws. *Civil Service. 650. 

Appointment, special expert. *Civil Service. 384. 

Delegation of authority. *Officers. 541. 
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MICHIGAN. 
Branch banks. *National Banks. 469. 
Conveyance, lighthouse reservation. *Lands. 289. 
MICKA, JOSEPH, JR. 
Claim. *Claims. 425, 436. 
MIGRATORY BIRD ACTS. 
Title to Land. *Lands. 78. 
MILITARY SERVICE. 
Aliens. *Selective Training and Service Act. 504. 
Deserter. *Citizenship. 308. 
MINERAL DEPOSITS. 
| Grant of land includes. *Lands. 89. 
MINIMUM WAGES. 
District of Columbia. *Constitutional Law. 22. 
Federal. *Work Relief, etc., Act. 266. 
MISSION POINT LIGHTHOUSE RESERVATION. 
Conveyance to Michigan. *Lands. 289. 
MONEY. 
Donation, no authority to expend. *Grazing Act. 956. 


Monetary measure amended after expiration. *Statutes. 


MONUMENTS. 

Abolishing, authority. *Lands. 185. 
MORAL TURPITUDE. | 

Crime involving. *Immigration. 95, 215. 
MORATORIUM ACT. 

Review of Departmental decision. *Attorney General. 
MORRIS, LIEUT. RAYMOND L. 

Appointment to civil office. *Army. 197. 
MOTOR VEHICLE AND GASOLINE TAXES. 

Diversion by States. *Highways. 157, 269. 
NATIONAL ARCHIVES ACT. 

Destruction of useless papers. 
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308, 


67. 


The National Archives Act repeals only that part of the 


act of Feb. 16, 1889, as amended, which required heads of 
departments to report accumulations of useless papers to the 
Congress. 249. 

It does not contemplate formal legislative approval by the 
Congress of recommendations of the Joint Committee on the 
Disposition of Executive Papers for the destruction of useless 
papers reported to the Congress by the Archivist. 249. 


NATIONAL BANKS. 
Establishment of branches. 


Under sec. 114, Michigan Financial Institutions Act, 
adopted and made applicable by sec. 5155 R. S., as amended, 
a national bank doing business in Michigan may establish 
and operate as branches, anywhere in the State, existing 
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NATIONAL BANKS—Continued. 
State or national banks legally acquired by purchase or con- 
solidation, provided that statutory requirements of capital 
are met. 36 Op. 344 distinguished. 469. 
Pledge of assets to secure deposits. 

A national bank, designated as a depositary of public 
money, may pledge its assets to secure deposits of moneys 
received by postmasters in their official capacities. 520. 

It is not certain that the courts would uphold pledges to 
secure moneys deposited by private litigants in the registry 
of a United States court, moneys collected by receivers of 
insolvent joint stock land banks, or moneys received and 
disbursed by market administrators administering milk 
orders issued by the Secretary of Agriculture. 520. 

NATIONAL CEMETERIES. 

Voluntary grant to United States. *Lands. $78. 
NATIONAL FOREST RESERVATION COMMISSION. 
Land chiefly useful for recreation. *Lands. 369. 

NATIONAL INDUSTRIAL RECOVERY ACT. 
Dedications and gifts of land. *Lands. 107. 

NATIONAL LABOR RELATIONS ACT. 
Operates within specified spheres. 

The National Labor Relations Act and the Norris-La- 
Guardia Act recognize and protect certain rights of labor 
within specified spheres of Federal power; they do not attempt 
to confer or protect such rights within a State generally and 
without regard to constitutional limitations. 242. 

NATIONAL MEDIATION BOARD. 
Employees, State quota provision. 

Where the required computation under the State quota 
provision of the Appropriation Act of June 26, 1940, indicates 
that a State is entitled to a fractional part of an employee, 
one employee may be appointed. 497. 

Referees and arbitrators not employees. 

Referees and arbitrators appointed by the National Media- 
tion Board are not to be regarded as ‘‘employees’’ and are not 
subject to the State quota provision in the Appropriation 
Act of June 26, 1940. 497. 

Referees, interpretation of awards, dilatory requests. 

The National Mediation Board is authorized to appoint 
referees to sit with the National Railroad Adjustment Board 
in cases involving requests for interpretations of awards. 4981. 

The filing of requests for interpretations of awards with 
dilatory purpose can be met by the advancement and prompt 
disposition of such requests; and it is the duty of the Railroad 
Adjustment Board to take necessary action to prevent any 
such abuses. 431. 
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NATIONAL MEDIATION BOARD—Continued. 
Referees, jurisdictional disputes. 

Every case filed with the National Railroad Adjustment 
Board involves a question of jurisdiction and the Board must 
decide these jurisdictional questions, subject to review by 
the courts. 415. 

The first division of the Board being equally divided whether 
to assume jurisdiction over labor disputes involving such 
matters, it is the duty of the National Mediation Board (upon 
proper request and certification of the facts) to select and 
name a referee to sit with the first division as provided in sec. 
3 of the Railway Labor Act. 416, 

NATIONAL MONUMENTS. 
Abolishing, authority. *Lands. 185. 

NATIONAL RAILROAD ADJUSTMENT BOARD. 
Referees. *National Mediation Board. 415, 481. 

NAVAL AND AIR BASES. 
Acquisition in exchange for destroyers. 

The President is authorized to acquire from the British 
Government rights for the establishment of naval and air 
bases in exchange for over-age destroyers and obsolescent 
military material. 484. 

The transaction involves no promise on the part of the 
United States to be performed in the future and will not 
require ratification by the Senate. 484. 

The Chief of Naval Operations may and should certify, 
under section 14 (a), act of June 28, 1940, that the destroyers 
involved are not essential to the defense of the United States 
if in his judgment the exchange will strengthen the total 
defense. 484. 

NAVIGABLE WATERS. 
Bridge across Niagara River. 

The claimed right of the International Railway Co. to 
rebuild its bridge across the Niagara River can be determined 
only by judicial decree or legislative action. 189. 

Pending such determination of the question there is no 
occasion for the Secretary of War and the Chief of, Engineers 
of the Army to pass upon plans submitted by the railway 
company. 189. 

National Forest Reservation Commission. *Lands. 369. 
NAVY. 
Retired officer, appointed to civil office. 

An officer retired on account of incapacity incurred in line 
of duty may be appointed Director of the Bureau of Marine 
Inspection and Navigation without affecting his right, subject 
to limitations in U. 8. C., title 5, sec. 59 (a), to receive retired 
pay. 94. 
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NAV Y—Continued. 
Retirement, officers not selected for promotion. 

Sec. 7, act of Mar. 3, 1931, is nat applicable in connection 
with the retirement of naval officers under sec. 12, act of 
June 238, 1938, which saved to officers then on the active list 
certain rights enjoyed under the prior law. 440. 

Aircraft, procurement. *Air Corps Act. 28, 207. 

Bases, exchange for destroyers. *Naval and Air Bases. 484. 

Payments by former employers. * Compensation. 6501. 
NEUTRALITY. 

American residing in Canada. 

Section 7 (a), Neutrality Act of 1939, does not prohibit an 
American citizen residing in Canada from _ purchasing 
Canadian war saving certificates and war loan bonds. 589. 

Exchange of ships for bases. 

Section 3 of title V, act of June 15, 1917, is inapplicable to 
Over-age destroyers but would apply to certain other vessels 
now under construction and would inhibit their removal from 
this country if turned over to and completed by the British 
Government. 484. 

Foreign branches of American banks. 

Any so-called branches which are actually incorporated in 
foreign countries are not subject to the provisions of the 
Neutrality Acts of 1937 and 1939 concerning financial trans- 
actions with foreign governments. 398. 

Persuasive arguments by counsel, who urge the inapplica- 
bility of these acts to transactions by unincorporated foreign 
branches, lead only to what may be regarded as one answer to 
& question that can very easily be decided the other way, and 
approval of their position by the Attorney General would 
afford no protection in subsequent prosecutions. 398. 

Transfer of American.ships to French interests. 

The French Government having given assurance that cer- 
tain vessels transferred by American interests to French 
interests are not intended to be employed to cruise or commit 
hostilities against the subjects, citizens, or property of another 
belligerent, the refusal to permit the vessels to depart from 
the jurisdiction of the United States is not justified by U. 8S. 
C., title 18, sec. 23. 402. 

Transfer of title. 

The application of sec. 2 (ce) of the Neutrality Act of 1939 
to a vessel partly laden in one American port prior toapproval 
of the act and clearing from another American port subsequent 
to approval of the act is not entirely free from doubt. $391. 

Reading the act as a whole, however, with its title and in 
view of its legislative history, it seems probable the Congress 
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NEUTRALITY—Continued. 
intended that no articles or materials shall be transported 
from a port of the United States to a port of a belligerent until 
all interest of United States citizens has been transfetred to 
foreign ownership. $91, 
NEVADA. 
Building site. *Jurisdiction. 99, 155. 
NIAGARA FALLS BRIDGE. 
Authority to rebuild. *Navigable Waters. 189. 
NICARAGUA. 
Debt settlement. *Johnson Act. 151. 
NORRIS-LAGUARDIA ACT. 
Sphere limited. *National Labor Relations Act. 242. 
NOTES. 
Taxation. *Banks. 148. 
OATH. 
Employee, transferred. *Leave. 3804. 
Enlistment, foreign state. *Citizenship. 337, 474. 
OFFICERS. 
Authority to contract. 

No statutory officer has the power to make any contract, 
or to acquire any land, or to do any other official act, unless 
some law has conferred such power uponhim. $78. 

Chargeable with duties imposed upon department. 

The Secretary of Commerce is just as much chargeable with 
responsibility in connection with a duty imposed upon his 
Department as in connection with a duty imposed upon 
him, 6541, 

Delegation of authority, Commerce Department. 

The Congress knows that the Secretary cannot personally 
perform all such duties and its enactments must be read in 
the light of such knowledge, with intention, nevertheless, that 
the duties are to be performed. 541. 

The Secretary may properly delegate to the Assistant Secre- 
taries of Commerce all or any part of the duties and authority 
vested in him orin his Department by the statutes and Exec- 
utive order mentioned, in accordance with the principles 
and subject to the practical considerations stated in the 
opinion. 9541. 

Delegation of authority, copyright office. 

The Register of Copyrights must perform those duties 
charged upon him by law, is liable under his bond for their 
faithful performance, and cannot escape this responsibility 
by any delegation of authority. Itis not intended, however 
that he must perform all the details personally. 429. 
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OFFICERS—Continued. 


Delegation of authority, Inland Waterways Corporation. 

The order of the Secretary of Commerce of July 1, 1939, 
delegating ‘‘all duties * * * powers and functions 
* %* ¥* in the administration of the affairs of the Inland 
Waterways Corporation” is valid, it appearing from another 
paragraph of the order that only a proper delegation was 
intended. 371, 382. 

Discretion. 

Discretionary power to grant an exemption may not be 
exercised arbitrarily or in a manner inconsistent with the 
purpose and intent of the statute, and an exemption should 
be appropriate and genuinely related to a HeRecne purpose 
or a statutory exception. 327. 

Holding more than one office. 

Sec. 2, act of July 31, 1894, prohibiting the holding of more 
than one office, is inapplicable where the annual compensa- 
tion attached to each office amounts to less than $2,500. 197. 

Removal by Congress. 

Removal by concurrent resolution under the Tennessee 
Valley Authority Act, apparently intended as a method in 
addition to impeachment, is not exclusive. 146. 

Removal by President. 

The Tennessee Valley Authority being an executive agency, 
the President is authorized to remove its members. 148. 

The provision that the President shall remove for violation 
of the inhibition against political appointments cannot be con- 
strued as intending that he shall not remove for other causes. 
145. 

Appointment. 

Army officer, civil office. *Army. 197. 

Naval officer, civil office. *Navy. 94. 

Postmasters, filling vacancy. *Civil Service. 276. 

Special expert. *Civil Servic®. 384. 

Subject to civil service laws. *Civil Service. 50. 
Constitutional questions raised by. *Attorney General. 11. 
Indebtedness, set-off. *Compensation. 7. 

Inland Waterways Corporation. *Civil Service. 288. 
Payments by former employers. *Compensation. S501. 
Political activity. 

Ambassadors and ministers. *Hatch Act. 508. 

Duty to avoid raising questions. *Hatch Act. 446. 

Violation of Hatch not *Hatch Act. 462, 506. 
Removal. 

Appointment of successor as effecting. *Army. 487. 

Conviction of crime, later reversed. *Army. 487. 

Violation of Hatch Act. *Hatch Act. 462, 506. 
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OFFICERS—Continued. 
Retirement. 

Appointment to civil office. *Navy. 94. 

Officers and employees of the courts. *Retirement. 115. 

Officers not selected for promotion. *Navy. 440. 

OHIO RIVER FLOOD CONTROL. ; 

Waiver of requirements. *Flood Control. 292. 
OPINIONS. 

Principles governing, digested under Attorney General. 577. 
OREGON. 

Unemployment Compensation Law, *Social Security. 242. 
PAN AMERICAN—GRACE AIRWAYS. 

Extension of routes. *Postal Service. 19. 
PAPERS. 

Useless. *National Archives Act. 249. 
PARDON. 

Statutory Disqualification. 

Persons convicted of felonies are ineligible for enlistment in 
the Army although pardoned by the President or by the 
governor of a State. 182. 

Authorities reviewed: A pardon removes disqualification 
imposed as punishment but does not eradicate the factum 
which is made a criterion of fitness. 1982. 

PAROLE. | 
Effect, status. *Civilian Conservation Corps. 547. 
PATENTS. | 
Assignment to United States. 

An ordinary assignment of a patent to the United States 
pursuant to a contract of purchase cannot reasonably be con- 
strued as intended to effect a dedication to the public. 164. 

An assignment to the United States as represented by a 
designated officer cannot accomplish a result unattainable by 
direct assignment to the United States. 164. 

PENALTIES. 
Civil and criminal sanctions. *Eight-Hour Law. 418. 
PHILIPPINE ISLANDS. 
Citizenship of Filipinos. *Citizenship. 86. 
PLANS. 
Contract for plans invalid. *Contracts. 448. 
POLITICAL ACTIVITY. 
Ambassadors and ministers. *Hatch Act. 508. 
Duty under Hatch Act. *Hatch Act. 446. 
Employee elected to local office. *Hatch Act. 423. 
Removal for violation. *Hatch Act. 462, 506. 
POLITICAL OFFENSE. 
Germany, abnormal conditions. *Immigration. 219. 
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POSTAL SERVICE. 
Extension of air mail routes. 

It is discretionary with the Postmaster General, under the 
contract covering the carriage of mail on Route FAM 9, to 
add Cordoba as an intermediate stop. 19. 

The Postmaster General is authorized under U. 8. C., title 
39, sec. 465, to arrange with the contractor carrying mail on 
Routes FAM 9 and FAM 10 for the inauguration of addi- 
tional service intermediate between the northern and southern 
termini. 19. 

Foreign propaganda, exclusion from mails. 

A person outside the United States who uses the mails to 
commit here an act forbidden by statute is liable to the 
penalties of the statute. 535. 

Propaganda dispatched by an agent of a foreign principal 
who has not registered under the act of June 8, 1938, as 
amended, may be excluded from the mails. 5935. 

Frankable mail, nonfrankable enclosure. 

It is not permissible to enclose with matter entitled to free 
mailing other matter, which, if sent separately, would not be 
so entitled. 405. 

Restriction on mailing of official publications. 

The Securities and Exchange Commission may use the 
franking privilege to send to persons on its mailing lists 
inquiries as to whether they desire certain publications of 
the Commission. 405. 

Such action is authorized by Regulations of the Joint 
Committee on Printing and is not in violation of sec. 6, act 
of May 16, 19389, as amended, prohibiting executive depart- 
ments and independent establishments from transmitting 
publications through the mail, free of postage, unless a 
request therefor has been received. 405. 

Weight limitation on official mail. 

The ruling of the Post Office Department, under the statute 
prescribing a 4-pound package limit for franked official 
matter with specified exceptions, that when the blank space 
on a form exceeds the amount of printed matter the form is 
regarded as in the nature of office supplies or stationery and 
not as printed matter, is reasonable and proper. 9336. 

Appointment. 

Error in determining eligibility. *Civil Service. 517. 

Postmaster, filling vacancy. *Civil Service. 276. 

Recommendations of Congressmen. ‘*Civil Service. $78. 

Classification. 

Contract clerks, messengers. *Civil Service. 194. 
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PRESIDENT. 
Emergency powers. 

The Executive has powers not enumerated in the statutes, 
constitutional powers which have never been specifically 
defined, and in fact cannot be, since their extent and limita- 
tions are largely dependent upon conditions and circumstances 
343. 

Air transportation. *Civil Aeronautics Act. 442, 

Bases, acquisition. *Naval and Air Bases. 484. 

Constitutional questions. *Attorney General. 11. 

Land, interdepartmental transfer. *Lands. 460. 

Monuments, authority to abolish. “*Lands. 1865. 

Pardon, effect on disqualification. *Pardon. 1932. 

Postmaster, filling vacancy. *Civil Service. 276. 

Removal by. “*Officers. 148. 

Veto, World’s Fair Resolution. *Constitutional Law. 61. 
PRINTS. 

Fee for registration. *Copyright Office. 459, 498. 
PROBATION. 

Effect, status. *Civilian Conservation Corps. 547. 
PROCUREMENT DIVISION. 

Collusive bids, no competition. *Contracts. 71, 98, 111. 
PROPAGANDA. 

Exclusion from mails. ‘*Postal Service. 535, 
PROPERT Y. 

Disposition of improvements attached to leased premises. 

There is no requirement that improvements attached to 
leased premises by the Civilian Conservation Corps must be 
removed at a cost greatly in excess of any salvage value. 3938. 

Disposition of such improvements is a proper subject of 
agreement with the lessor. 3388. 

Sale of maps, Puerto Rico. 

Property once acquired by the Government may not be 
sold or title otherwise disposed of except under authority of 
Congress. $24. 

The Puerto Rico Reconstruction Administration is not 
authorized, under circumstances stated, to sell prints of a 
survey map to individuals or private companies. 324. 

Disposition, surplus material. *War Department. 4465. 
Real property digested under Lands. 6599. 

PUBLIC LANDS. 
All items digested or indexed under Lands. 

The following are indexed under Lands but digested at 
places indicated by the asterisk (*). 

Fixtures, leased premises. *Property. 338. 
Jurisdiction ceded by State. *Jurisdiction. 99, 155. 
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PUBLIC LANDS—Continued. 
Jurisdiction required. *Jurisdiction. 285, 291. 
Lease, authority required. *Grazing Act. 56. 
License to remove foliage. *Grazing Act. 186. 
PUERTO RICO. 
Bonds, approved. 


Issue dated Jan. 1, 1937, face value $75,000, for retiring 
bonds issued in connection with the Isabella irrigation 
system. 128. 

Issue dated Dec. 1, 1938, face value $2,625,000, for retiring 
bonds issued in connection with the Isabella irrigation 
system. 209. 

Issue dated Jan. 1, 1940, face value $500,000, for purchasing 
hydroelectric plant. 465. 


Contract for plans invalid. *Contracts. 448. 

Maps, authority to sell. *Property. 324. 
RAILROADS. 

Compromise, Government loan. *Claims. 247. 

Government-owned. *Eight-Hour Law. 282. 

Railway Labor Act. *National Mediation Board. 415, 481. 
RECLAMATION SERVICE. 

Claim, operation of irrigation works. *Claims. 425, 436. 
RECORDS. 

Available to States. *Social Security. 1. 

Useless papers. *National Archives Act. 249. 
RECREATIONAL DEMONSTRATION PROJECTS. 

Dedications and gifts of land. *Lands. 107. 
REFEREES. 

Not employees. *National Mediation Board. 497. 
REGULATIONS. 

Cannot authorize what law forbids. *Indians. 82. 
REMOVAL FROM OFFICE. 

Appointment of successor as affecting. *Army. 487. 

By President, by Congress. *Officers. 148. 

Classified employees. *Civil Service. 378, 384, 517. 

Conviction of crime, later reversed. *Army. 4987. 

Political activity. *Hatch Act. 462, 506. 
RENO, NEVADA. 

Building site. *Jurisdiction. 99. 
REORGANIZATION ACT OF 19839. 

Transfer of functions. 


Appointment power. *Farm Credit Administration. 408. 


Assignment of space. *Buildings. $868. 
Lighthouse Service. *Retirement. 306. 
Surplus real property. *Lands. 364. 
REPRESENTATIVES. 
Apportionment, “Indians not taxed.’’ *Congress. 6518. 


Index-Digest 613 


RES JUDICATA. 
Civil and criminal sanctions. *Eight-Hour Law. 418. 
RETIREMENT. 
Civil officers. 
Court employees, United States Attorneys, marshals. 

‘Officers and employees of the courts” in sec. 1, act of 
July 13, 1937, includes only those in the judicial branch. 115. 

United States attorneys and marshals are in the executive 
branch and are not brought within the Civil Service Retire- 
ment Act by the act of July 13, 19387. 115. 

Lighthouse service. 

The words “continuously employed in district offices or 
shops,’”’ in the Lighthouse Retirement Act, contemplate 
employment in such offices or shops during entire service. 
208. 

An employee 65 years old with 3 years’ service on vessels 
followed by 38 years in a district office or shop is eligible for 
retirement. 208. 

Lighthouse service, transfer to Coast Guard. 

The Lighthouse Retirement Act will remain applicable to 
employees in the Lighthouse Service and to persons now 
entitled to benefits under the act after transfer of the Service 
to the Coast Guard under reorganization Plan No. II. $306. 

Veterans claiming pensions. 

In cases involving applications for benefits under both the 
pension laws and the Civil Service Retirement Act the Admin- 
istrator of Veterans’ Affairs, who administers the pension laws, 
should certify to the Civil Service Commission, which 
administers the Retirement Act, the period of service upon 
which the pension is actually based, as determined by him. 
174, 

Army and Navy. 
Appointment to civil office. *Navy. 94. 
Officer removed because of conviction. *Army. 487, 
Officers not selected for promotion. *Navy. 440. 
REVENUE ACTS. 
1930, countervailing duties, Germany. *Customs Laws. 261. 
1930, countervailing duties, Italy. *Customs Laws. 282. 
1986, cedar shingles. *Customs Laws. 68, 179, 213. 
1940 (2d), Emergency facilities. *Income Tax. 529. 
ROADS. 
Federal aid, State taxes. *Highways. 157, 269. 
RULES. 
Part of the law. *Civil Service. 50. 
RURAL REHABILITATION PROJECTS. 
Funds. *Emergency Relief Appropriations. 254. 


614 Index-Digcest 


SAND ISLAND MILITARY RESERVATION. 
Transfer to Treasury Department. *Lands. .460. 
SEAMEN’S ACT. 
‘‘Day’’ defined. *Shipping. 112. 
SECURITIES AND EXCHANGE COMMISSION. 
Publications, restriction on mailing. *Postal Service. 405. 
SELECTIVE TRAINING AND SERVICE ACT. 
Registration of aliens. 

Every alien between the ages of 21 and 36 who lives or has 
& place of residence or abode in the United States, temporary 
or otherwise, is required to register under sec. 2, Selective 
Training and Service Act of 1940, unless he is exempted from 
such registration by sec. 5 (a). 504. 

SHARICK, OWEN 8. 

Appointment as postmaster. *Civil Service. $378. 
SHINGLES. 

Import limitation. *Customs Laws. 68, 179, 218. 
SHIPPING. 

Seamen’s Act, ‘‘day.’’ 

“Day’’ in sec. 2, Seamen’s Act of March 4, 1915, as amended, 
must be given its common and legal signification, that is, a 
calendar day of 24 hours commencing at midnight. 112. 

Neutrality Act, transfer of title. *Neutrality. $91. 

Returning Americans from Europe. *War. $4l. 

Shipping Act, delegation of authority. *Officers. 6541. 

Transfer to French interests. *Neutrality. 402. 
SKINNER, CARLTON. 

Appointment as special expert. *Civil Service. $384. 
SLUM CLEARANCE. 

Loans. *United States Housing Act. 158. 

Supervision. *United States Housing Act. 570. 
SOCIAL SECURITY. 

State employment offices, approval of plans. 

The Director is vested with discretion under the act of June 8, 
1933, 48 Stat. 113, to approve or disapprove plans in which 
State employment agencies designated to cooperate with the 
Federal agency also administer other State functions. 181. 

The Director’s determination is final unless clearly wrong 
or involving abuse of his discretion. 181. 

The Director is empowered to supervise expenditure of 
moneys granted to the States under the act of June 6, 1933, 
but should avoid passing upon disbursement of funds con- 
tributed under any other act. 181. 

State employment offices, denial of Federal aid. 

Under sec. 303 (b) it is the duty of the Board to deny 
further grants to a State if failure of the State adequately to 
finance its employment offices results in the improper admin- 
istration of its unemployment compensation law. 296. ; 
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SOCIAL SECURITY—Continued. 

It is also the duty of the Board under sec. 303(a) to refuse to 
certify any grant to a State unless it finds that the State has 
provided methods of administration reasonably calculated to 
insure a proper administration of its unemployment compen- 
sation law. 296. 

State employment offices, financing. 

Under sec. 302 (a), Social Security Act, the Social Security 
Board is authorized to finance only that part of the total cost 
of a State’s public employment offices which is over and above 
the expense the State otherwise would have to incur to enable 
such offices to perform required duties not necessary for the 
proper administration of the State’s unemployment com- 
pensation law. 229, 296. 

State unemployment compensation law, Oregon. 

The meaning of the term “labor dispute’ in the Oregon 
Unemployment Compensation Law has been narrowed by a 
definition contained in the State statute of Nov. 8, 1938, with 
possible effect noted but not passed upon in theopinion. 242. 

State unemployment compensation laws, requirements. 

Sec. 903 (a) (5), Social Security Act, requires only that a 
State unemployment compensation law shall provide against 
denial of compensation for refusing to accept work under the 
conditions stated therein and does not contemplate that a 
State must protect the maintenance of these conditions or 
the right to bring about or participate in strikes, lockouts, 
etc. 242. 

State unemployment compensation offices, information. 

The Social Security Board may make available to State 
unemployment compensation authorities information received 
from employees regarding name, address, age, sex, color, etc. 
Sec. 3167 R.S., as amended, relating to income tax returns, 
is not applicable. I. 

Unemployment benefits, when payable. 

Under sec. 903 (a), Social Security Act, the time within 
which benefits can be paid depends upon the period with 
respect to which the State law requires contributions to be 
made, and not that according to which the amounts of the 
the contributions are to be determined. 128. 

SOUTH CAROLINA. 

Voluntary grant to United States. *Lands. 366. 
SOUTH DAKOTA. 

Employment service. *Social Security. 296. 
STABILIZATION FUND. 

Monetary measure amended. *Statutes. 308. 
STATE QUOTAS. 

Employees. *National Mediation Board. 497. 
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STATUTES. 
Amendment of monetary measure after its expiration. 

The enactment after midnight, June 30, 1939, of bill H. R. 
3325, extending the time for exercise of powers relating to the 
stabilization fund and alteration of the weight of the dollar, 
will confer upon the President the powers enumerated therein . 
until June 30, 1941. 9308. 

An amendatory act is not invalid because it purports to 
amend a statute that has terminated, or to extend a power 
conferred by, but expired under the terms of, an existing 
statute. 308. 

Constitutionality, opinions. *Attorney General. 11. 
Invalidating decision overruled. *Constitutional Law. 22. 
STATUTORY CONSTRUCTION. 
Absurdity to be avoided. 
Principle applied. 145, 497. 
Administrative construction controlling. 

A contemporaneous, uniform, and long-continued construc- 
tion of a statute by the Department charged with its adminis- 
tration is not to be disturbed except for compelling reasons. 
194. 

Principle applicd. 1382, 142, 282, 285. 

Administrative construction, legislative acquiescence. 

A uniform administrative construction prevailing for 20 
years and apparently acquiesced in by the Congress is not to 
be disregarded without the most cogent and persuasive 
reasons. 208. | 

Appropriation of additional funds by the Congress with 
knowledge of an administrative practice affecting their ex- 
penditure affords some inference of approval of the practice. 
266. 

Congressional acquiescence is to be assumed from failure 
to act on an administrative practice reported with full ap- 
proval by a congressional committee. 23. 

Administrative construction not uniform. 

Construction by War Department, being adequately sup- 
ported, should be adhered to notwithstanding that contrary 
view prevailing in Navy Department may be presented to 
and favored by the Congress. 142. 

Administrative practice, recent departure. 

The force of long-continued practice is not overcome by a 
recent departure. 50. 

Authority exhausted by exercise thereof. - 

The act of March 3, 1931, authorizing conveyance of the 
Mission Point Lighthouse Reservation to the State of Michi- 
gan is properly to be interpreted as authorizing conveyance 
only of land no longer required at that time; it does not 
authorize conveyance now of the portion then reserved. 289. 


Index-Digest 617 


STATUTORY CONSTRUCTION—Continued, 
Language read as understood when enacted. 

The interpretation of sec. 855 R. S. is not affected by a 
later Supreme Court decision giving rise to the inference that 
the Congress may have acted under an erroneous impression 
concerning ‘‘consent’’ as-used in the Constitution. 285. 

Legislative history. 

- It is not permissible to refer to proceedings in the Congress 
to change the plain implication of the wards of a statute. 
266. 

Legislative intent, controlling, how idieiatabial 

Legislative intent must control if it can be ascertained, and 
for this purpose the entire statute, its form, its several parts, 
its purposes, its relation to other statutes, and the effect of 
construing it one way or another, ou be considered. 42. 

Principle applied. $91. 

Liberal construction. 

While to the extent necessary to guarantee intended bene- 
fits a statute should be construed liberally, it is not to be 
extended to cases not clearly within its terms or to those 
exceptional to its spirit and purpose, but is to be fairly 
construed according to the legislative intent. 322. 

Partial nullification to be avoided. 

Principle applied: 112, 497. 

Proviso. | 

A proviso is usually intended to except something from the 
enacting clause, although sometimes used to introduce 
independent legislation. 292. 

Repeal by implication not favored. 

Intent to repeal must be clear or the two statutes wholly 
incompatible. 950. 

Two statutes ‘‘may well subsist together,”’ one superseding 
the other in part only. 102. 

Retrospective operation. 

Tax law would encounter constitutional objection. 128. 

When a statute deals solely with matters of procedure, the 
presumption against retrospective operation is frequently 
not applied. 7. 

Revocation of discretionary action. 
Authority to do so not to be implied. 185. 
Rules of construction, when used. 

A rule of construction may néver be used except as an aid 

in arriving at the intention of the legislative body. 42. 
Substantial compliance with statute. 

The weight of decision is that it will suffice if an act is so 

done that it accomplishes the substantial purposes of a statute 


though not done in precise accord therewith. 28. 
§8039™—42—vol. 39-——41 
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SURETY. rs — as 
Bonds, qualification of a mutual surety company. 

Sec. 8, act of Aug. 13, 1894, as amended, requiring a cor- 
porate surety to have. a “paid-up capital of not less than 
$250,000” was apparently’ intended to insure the financial 
integrity of a surety company and to require the maintenance 
of a fixed fund to protect the United States against losses. 
310. . 

The ‘paid-up capital’? requirement, supra, is satisfied, 
under conditions stated, by a mutual company whose capital 
required by State law is equivalent to capital stock of a stock 
company. $310. 

SURPLUS MATERIEL. : 
Disposition, authority. *War Department. 445, . 
SURPLUS REAL PROPERTY. ; 
Transfer of administration. *Lands. 364. 
TARIFF ACT, 1930. — 
Germany, countervailing duties. *Customs Laws. 261. 
Italy, countervailing duties. *Customs Laws. 282. 
TAXATION. 
Confidential information. *Income Tax. 1. 
Emergency facility deductions. *Income Tax. 6529. 
Indian lands. *Income Tax. 107%. 
Motor vehicles and gasoline. “Highways. 157, 269. 
Notes, circulating illegally. *Banks. 148. 
Retrospective operation. *Statutory Construction. 128. 
State. *Farmers’ Home Corporation. 467. 
State. *Federal Subsistence Homesteads Corporation. 1838. 
Tobacco, Army post exchange. *Army. $16. 
TAYLOR GRAZING ACT. 
Leasing State lands. *Grazing Act. 56. 
License to remove foliage. *Grazing Act. 1386. 
TENNESSEE VALLEY AUTHORITY. 
Executive Agency, removal of members. *Officers. 1485. 
TEXAS. _ _ 
Motor vehicle taxes. *Highways. 269. 
TEXAS EXPOSITION. 
Exhibits building and installations. 
May be turned over to city of Dallas or State of Texas, in 
discretion of Federal commission. 117. 

TITLE TO LAND. | 

Approval by Attorney General. *Lands. 73. 
TOBACCO TAX. 

Army Post Exchange. *Army. 316. 
TRADE AGREEMENTS. 

Canadian shingles. *Customs Laws. 68, 179, 218. 

Existing duties. *Customs Laws. 42. 
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TRANSPORTATION AOT, 1920. 
Compromise, Government loan. *Claims. 247. 
TREASURY, SECRETARY OF. 
Compromise, Government loan. *Claims. 247. 
TREATIES. 
Debt settlement, Nicaragua. -*Johnson Act. 151. 
Trade agreements. *Customs Laws. 68, 179, 213. 
UNEMPLOYMENT COMPENSATION. 
Information available to States. *Social Security. 1. 
State laws, requirements. *Social Security. 242. 
State offices, financing. *Social Security. 229, 296. 
When payable. *Social Security. 128. 
UNITED STATES ATTORNEYS. | 
Execufive officers. *Retirement. 115. 
UNITED STATES EMPLOYMENT SERVICE. 
State offices, financing. *Social Security. 229, 296. 
State plans. *Social Security. 181. 
UNITED STATES HOUSING ACT. 
Loans, limitation of. 

The limitation in sec. 21 (d) that “not more than 10 per 
centum of the funds provided for in this'act * * *_ shall 
be expended within any one State,’’ applies to the total 
amount available for loans and not to the amount available 
in any one fiscal year. 158. 

Supervision. 

The Secretary of the Interior is empowered to superintend 
and oversee the activities of the Housing Authority, subject, 
however, to the requirement that no annual contribution, 
grant, or loan, and no contract therefor shall be undertaken 
except with approval of the President. 570. 

Liability for negligence. “Claims. *Insurance. 9559. 
VETERANS. . | 
“Pay. *World War Adjusted Compensation Act. 189, 142. 
Pension and civil retirement. *Retirement. 174. : 
VIRGINIA: 
‘Building ‘site. ‘*Jurisdiction. 285. 
WAGES. 
District of Columbia law. *Constitutional Law. 22. 
Federal. *Emergency Relief Appropriations. 327. 
Federal. *Work Relief, etc., Act. 266. 
WAGNER-PEYSER ACT. | 
- Cited in connection with Social Security ‘Act. 281. 
State employment service. *Social Security. 181. 
WAR. 
Return of American citizens from Europe. | 

Funds made available by Executive Order No. 8246, 

Sept. 8, 1939, may be used to reimburse” private operators 
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WAR—Continued. | 
for actual losses sustained upon voyages of vessels temporarily 
diverted. to the service of returning to America citizens 
whose-lives are now endangered in Europe. $41. 
Banks, foreign branches. “Neutrality. $398. 
Bonds, Canadian. *Neutrality. 589. 
Emergency powers. ‘*President. 9348. 
Enlistment, foreign state. *Citizenship. 3387, 474. 
Marriages, foreign oaths, etc. ‘*Citizenship. 474. 
Neutrality Act, transfer of title. *Neutrality. $91. 
Ships, transfer to French. *Neutrality. 402. 
WAR DEPARTMENT. 
Disposal of surplus matériel. | 

The provision in the act of June 11, 1919, for sale o 
surplus supplies: by the Secretary of War upon such terms. 
as may be deemed best authorizes him to sell without ad- 
vertisement. 445. 

The provision in the act of June 1, 1926, for exchange of 
deteriorated and unserviceable ammunition authorizes ex- 
change without advertisement at fair value not less than the 
appraised value. 446. 

Airoraft, procurement. *Air Corps Act. 28, 207. 

Land, interdepartmental transfer. “Lands. 460. 

Obsolescent matériel, exchange. *Naval and Air Bases. 484. 
WEST VIRGINIA. 

Building site. *Jurisdiction. 291. 
WILDLIFE AND FISH REFUGES. 

Reconveyance by Iowa. *Lands. 3. 

Title to land. *Lands. 73. 
WORDS AND PHRASES. 

‘‘Alien residing in the United States’’ construed as including all 

with any residence or abode, temporary or otherwise. 504. 


‘American citizéns’’’is‘syfionyrmious with “citizens of the United -: 


States” and excludes Filipinos. 86. 
‘*Buildings’’ in sec. 355 R. S. includes any public building. 78. . 
‘‘Capital’’ and ‘‘capital stock’’ while somewhat interchangeable 
are not the same thing. $10. 
‘‘Citizens of the United States’’ excludes Filipinos. 86. 
‘*Civil service laws’’ includes rules. 50. 
‘‘Conditions’’ included within term “limitations.” 70. 
‘‘Consent’’ included within authorization and direction. 99. 
“Consent’’ in sec. 355 R. S. contemplates unqualified consent. 
285. 

‘‘Continuously employed in district offices * * * 
templates such employment during entire service. 208. 
‘‘Day’’ in common and legal signification is a calendar day of 24 

hours commencing at midnight. 112. 


*” con- 
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WORDS AND PHRASES—Oontinued. | 

‘‘Dispose of’’ construed as not intending gifts: 108. 

‘‘Each half of the calendar year’’ means each half calendar year, 
or each six months. 70. 

‘‘Existing,’’ in Trade Agreements Act, means existing at the time a 
given trade agreement is concluded. 42. 

.“Expert.’’ Definitions considered, none approved. 384. 

_ “General supervision’’ implies more than mere power to advise 
and suggest; it includes power to superintend and oversee. 
570. 

‘“'Government’’ construed as meaning governor. 212. 

‘‘Grant’’ construed as not intending gifts. 108. 

‘‘Immediately’’ used in connection with removal prescribed for 
violation of Hatch Act prevents allowance of leave before 
separation from service. 506. 

‘Indians not taxed’’—question for determination by the Congress 
when apportioning Representatives. 518. 

‘‘Labor dispute’’ narrowed by statutory definition. 242. 

‘‘Laborers and mechanics’’ includes employees on Government- 
owned railroad. 232. 

‘‘Lease’’ imports a transfer for value. 107. 

‘‘Lease’’ included within ‘‘purchase.”’ 56. 

‘‘Limitations’’ includes ‘‘conditions.”’ 70. 

‘‘Moral turpitude,’’ crime involving: An act of baseness, vileness, 
or depravity—anything done contrary to justice, Rea 
modesty, or good morals. 220. 

‘‘Moral turpitude,’’ crime involving: Any criminal act intrinsically 
and morally wrong and malum tin se, or contrary to justice, 
honesty, principle, or good morals. 989. 

‘‘Officers and employees of the courts’’ does not include United 
States attorneys and marshals. 115. 

“Person within the United States’’ includes unincorporated 
foreign branehes of American banks. 400. - 

_. “Printed matter’’ construed as not including forms mainly blank. 
335. 

‘*Purchase’’ as including voluntary grant. $378. 

‘‘Purchase’’ for nominal consideration. 99. 

‘*Purchase’’ includes lease. 56. 

‘‘Sale’’ imports a transfer for value. 10%. 

‘‘Serving sentence’’ contemplates suspended sentences, etc. 547. 

‘Shall have been’’ will be given its grammatical meaning as refer- 
ring to an act to be completed in the future unless circumstances 
require retroactive effect. 7. 

‘Special expert.’’ Definitions considered, none approved. $84. 

~*‘Sue and be sued’’ in charter of U. S. Housing Authority may 
cover cases sounding in tort. 559. | 


622 Index-Digest 


WORK PROJECTS COMMISSIONER. 
Wage requirements. *Emergency Relief Appropriations 327. 
WORK RELIEF, ETC., ACT. 
Minimum wages. 
| The Works Progress: Administration should not now depart 
from the interpretation heretofore applied in the administra- 
tion of the Work Relief and Public Works Appropriation Act 
of 1938 that the minimum wage of 25 cents per hour is tu be 
observed only where that rate has been established ‘‘for per- 
sons employed by private employers in any occupation” under 
the Fair Labor Standards Act and where persons are employed 
by the Works Progress Administration ‘‘in similar occupations 
in the same locality.’ 266. 
WORKS PROGRESS ADMINISTRATION. 
Filipinos not entitled to preference. *Citizenship. 86. 
Minimum wages. *Work Relief, etc., Act. 266. 
WORLD’S FAIR COMMISSION. 
Executive province, invasion. *Constitutional Law. 61. 
WORLD WAR ADJUSTED COMPENSATION ACT. 
Absent without leave, confined to barracks. 

The World War Adjusted Compensation Act is purposed 
to compensate veterans who rendered active service during the 
World War period. A soldier absent without leave and then 
confined from Aug. 19, 1916, until after Nov. 11, 1918, is not 
entitled to compensation. 189. 

Reenlistment, computation of credit. 

There is no occasion to disturb the uniform administrative 
construction of sec. 202 (d) as inapplicable to immediate 
reenlistments. 142. 

Construction by the War Department as excluding credit 
for service after reenlistments not immediate should be ad- 
hered to notwithstanding contrary view prevailing in the 
Navy Department. 142. 

Semble, sec. 5, act of Aug. 16, 1937, 50 Stat. 661, was not 
intended to be applicable to increase compensation authorized 
by this act. 142. 

YERINGTON, NEVADA. 
Building site. *Jurisdiction. 155. 
YUCCA FOLIAGE. 
- License to remove. *Grazing Act. 136. 
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YUCCA FOLIAGE. 
License to remove, ‘“*Grazing Act. 186. 


This means that the opinion is digested herein under ’’Grazing Act‘ and that the text of 
the opinion appears at page 136. 
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